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In the Court of Appeals of the District of Columbia. 


No. 2414. 

George W. Driver, Appellant, 

vs. 

James H. Brunemer et al. 


a Supreme Court of the District of Columbia. 

No. 28463. In Equity. 

James H. Brunemer, William W. White, Cassius M. Park, 
Mrs. Cassius M. Park, and Jennie W. Davenport, Complainants, 

vs. 

George W. Driver, Edwin C. Fitz Simons, Peter J. Meehan, 
Timothy D. Keleher, Galen L. Tait, Augustus B. Omwake, Ed¬ 
ward J. Cable, Gertrude W. Ashby, Julia M. Merry, Sarah Klock, 
Thomas H. Smith, Mrs. William H. Wan maker, George C. Brown, 
Charles K. Kent, E. Shallenberger, Mathew Hawe, C. C. Tyler, 
and A. S. Macomber, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Answer of Defendants Galen L. Tait & Augustas B. Omwake. 

Filed June 1, 1909. 

In the Supreme Court of the District of Columbia. 

Equity. No. 28463. 

James H. Brunemer et al., Complainants, 

vs. 

George W. Driver et al., Defendants. 

For joint and several answer to the Bill of Complaint filed herein 
the defendants, Galen L. Tait and Augustus B. Omwake say: 

1—2414a 
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I. That for answer to paragraph one of the Bill of Complaint 
they say that the complainants are each and all unknown to them. 

II. That for answer to paragraph two they say — are unknowm to 
them except C. C. Tyler, Peter J. Meehan and Edwin C. Fitz 
Simmons that they believe the said parties next above named are 
residents of the United States and the District of Columbia but that 
the defendant Galen L. Tait is a resident of Montgomery County, 
Maryland. 

III. That for answer to paragraph three of the Bill of Complaint 
they say that they had no part in nor have no knowledge of the 
transactions therein alleged. 

IV. That for answer to paragraph four of the Bill of Complaint 
they say that they know nothing of the alleged matters and 

2 things there set forth. 

V, VI, VII. That for answer to paragraphs five, six and 
seven respectively of the Bill of Complaint they say that they 
deny any knowledge of the facts alleged therein except that said 
land was owned by a syndicate divided into fifty seven shares of 
which Peter J. Meehan and Edwin C. Fitz Simons purported to act 
as trustees. 

VIII. That for answer to paragraph eight of the Bill of Com¬ 
plaint they say that some time before May 24th, 1906 the de¬ 
fendant Galen L. Tait purchased two fifty-sevenths shares in the 
said Wesley Park syndicate, the date of which said purchase said 
defendants answering herewith cannot now recall. That said Galen 
L. Tait and James L. Tait who later associated with themselves 
Augustus B. Omwake have for a number of years been interested 
in the development of the northwestern suburbs of the District of 
Columbia and contiguous section of Maryland that they have built 
and sold houses, improved streets aided in securing appropriations 
for electric lights macadam roadways street and avenue condem¬ 
nation and sewers; that they have themselves or one or some of 
them or with associates dedicated streets and avenues and expended 
time and money in the active pushing of this section of Washington; 
that said defendants or one of them and said James L. Tait have 
made for themselves or themselves and associates seven district pur¬ 
chases of land in this section, other than the purchase of Wesley 
Park; that the said Wesley Park abutted on and was adjacent 

3 to other properties owned or controlled by defendants an¬ 
swering herewith and on or about May 1st, 1906 after negoth 

ations wdth both of the trustees of said property Peter J. Meehan 
and Edwin C. Fitz Simons, the said Galen L. Tait and Augustus 
B. Omwake as trustees by contract purchased the said land from 
the said trustees for $20,000. on terms as follows to wit $1500 cash; 
$1500. in 1 year; $3,000 in 2 years; $3,000 in 3 years; $3,000. in 

4 years; $3,000 in 5 years; $3000 in 6 years and $2,000 in 7 years 
with a provision for the release of lots at the rate of one for each 
$150 paid; that said property was bought by said parties in the or¬ 
dinary course of their business and on terms as had been their 
practise and policy; that they would not have purchased said land 
at the price named on account of poor entrances to and exits front 
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said land, unimproved conditions and poor class of improvements 
and character of surrounding ownership on the east and north and 
west consisting of three tracts owned by colored people and six or 
more shanties occupied by colored people, except and unless the 
land be purchased on the terms provided or terms approximating 
terms arranged; that after title examination made by a responsible 
title company of the District of Columbia for and on behalf of 
said defendants answering herewith which examination disclosed 
good title in said above named trustees defendants Tait and Omwake 
on May 24th 1906 closed purchase of said tract taking deed as trus¬ 
tees thereof. They further deny that there was at any time or is 
now the slightest collusion between them the said Galen L. Tait 
and Augustus B. Omwake, or any one for them, with said Peter J. 
Meehan and Edwin C. Fitz Simons or either of them, indi- 

4 vidually or as trustees or any one acting for them in con¬ 
nection with the purchase of said Wesley Park or any 

matters or things connected therewith, nor have they ever had any 
acquaintance with or business transactions connected with said 
Meehan and Fitz Simons except and only as concerned with the 
purchase of Wesley Park aforesaid. They further say that they at 
their own expen.se cleaned the underbrush from said tract graded 
streets, planted trees and otherwise improved said tract; dedicating 
streets through other property controlled by them to gain access 
and securing condemnation bills through Congress to otherwise 
open said tract; that the proceeds of sales of said tract amount to 
date in cash to only about $1500 and that other lots contracted and 
sold were for trade for labor and merchandise and not for cash but 
that meantime the said Tait and Omwake have paid on account of 
this property in cash money to date for improvements in grading 
etc. as above stated, taxes, interest on deferred payments and pay¬ 
ments on principal sum over seven Thousand Dollars. That due 
in part to the character of the accessibility and surroundings to 
southeast and west and partly to the conditions of panic and finan¬ 
cial unsettlement for the last two years or so the business of the de¬ 
fendants in the selling of Washington and Maryland real estate in 
which they dealt, including said Wesley Park was impeded and in 
ordinary business course they asked extension of the note of $3,000 
due May 24th, 1908 for one year after payment of interest to date 
and curtailment on or about November 24th, 1908 in. the amount 
of $700, all interest being paid; that they offered to said trustees 
if unwilling to extend to deed back to them said property 

5 less sales made; whereupon said trustees consented to said ex¬ 
tension as a matter of ordinary business transaction between 

creditor and debtor, as defendants hereto believe; that they deny 
that the said extension was to the injury or prejudice of said share 
holders said trustees represent by the said trustees granting such 
indulgence as would enable the said defendants answering herewith 
to retain and carry forward said land and investment and pay said 
deferred notes for the said defendants herewith hereby state their 
willingness and readiness to deed to said complainants herein such 
a number of lots of average value as will fairly represent the pro 
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rata share which they, respectively own in the syndicate in the basis 
of the original number of lots in said Wesley Park and the price of 
$20,000 at which same were purchased, with the said complainants’ 
proper pro rata share of improvements expended, taxes and interest 
paid added and the assumption of liens for assessments for street 
openings adjacent to said Wesley Park providing said parties pay or 
secure credit upon deferred notes of their respective pro rata shares 
thereof for the benefit of said defendants herewith. 

IX. That for answer to paragraph nine of the Hill of Complaint 
they say, they deny the matters and things therein set forth and 
particularly deny the right of said parties complainant to have said 
sale vacated, cancelled or set aside in whole or in part; that they 
deny the right of discovery or accounting in said matters so far as 
concerns them; that they deny facts alleged or set forth as 

6 to above and as purporting to give claim to have shares or 
interest of Galen L. Tait in said syndicate set aside or can¬ 
celled in default of accounting and settlement. 

Wherefore your defendants having fully jointly and severally 
answered the Bill of Complaint herein, pray that the same be dis¬ 
missed with costs. 

GALEN L. TAIT, 

AUGUSTUS B. OMWAKE. 

District of Columbia, 

Citg of Washington: 

Personally appeared before me Galen L. Tait and Augustus B. 
Omwake who state on oath that they have read the answer bv them 
subscribed and know the contents of the same; that the facts stated 
therein upon their personal knowledge are true and the facts stated 
upon information and belief they believe to be true. 

GALEN L. TAIT. 

AUGUSTUS B. OMWAKE. 

Subscribed and sworn to before me this 1st day of June 1909. 

J. R. YOUNG, Clerk; 

By F. W. SMITH, 

Assistant Clerk. 

7 Answers of Galen L. Tait and A. B. Omwake to Interroga¬ 

tories. 

Filed June 1, 1909. 

******* 

For joint and several answers to the interrogatories filed by the 
complainants in the above entitled cause, in numerical order re¬ 
spectively the defendants Galen L. Tait and Augustus B. Omwake 
say 

I. For answer to Question one they say: 

James L f Tait, Galen L. Tait, Lulu T. Omwake, Augustus B. 
Omwake. 
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II. For answer to Question two they say: 

Same answer to Question one. 

III. For answer to question three they say: 

Janies L. Tait */> of said shares. 

Galen L. Tait V^th of said shares. 

Lulu T. Omwake Vsth of said shares. 

Augustus B. Omwake V&th of said shares. 

IV. For answer to Question 4 they say: 

May 24th 1906. Pro rata share of $1500 cash and pro rata 
assumption of deferred notes of $18,500. 

V. For answer to Question V they say: 

No trust funds. Paid out more than received bv about 
$5500. 

8 VI. For answer to Question 6 they say: 

R. H. Bryan 4 and 5 blk. 5 paid $528. cash owes $72. 

M. M. Duvall 6 and 7 blk. 7 paid $600 cash. 

A. T. Bronniche 3 & 4 blk. 6 paid $540 cash. 

W. H. Corn 34 & 35 blk. 7 paid $600 trade labor and merchan¬ 
dise. 

G. T. Wells 21 & 22 blk. 6 $600 trade $135 bal. owed. 

J. J. Costinett 32 & 33 blk. 7 $600 trade for merchandise. 

F. T. Israil 5 & 6 blk. 6 $600 trade $155 service, bal. owed $100 
paid in trade bal. owed. 

C. D. Storty 12 & 13 blk. 5 $600 cash $250 bal. 

J. S. Welfong 2 & 3 blk. 7 $600 cash $205 bal. owed. 

J. J. O’Day 8 & 9 blk. 5 $600 trade for merchandise. 

Chas. J. Greer 10, 11, 12, 13 blk. 7 $1200 trade $559.50 bal. 
owed. 

VII. For answer to question 7 they say: Do not recall probably 
first brought matter up by one side or other a year or two before 
May 24, 1909. 

VIII. For answer to question 8 they say: Neither of them hold 
any interest whatsoever nor any one for them. 

IX. For answer to question 9 they say: Note due May 24th, 1907, 
$1500 paid; $700 of note due May 24th, 1908, of $3000, paid. This 
$2300. bal. extended one year. 

X. For answer to question 10 they say: 

9 Because a stipulation of parties answering for reason that 
price of property otherwise considered too high. 

XI. For answer to Question 11 they say: Answer same as to 10. 

XII. For answer to Question 12 they say: No management as to 
commissions were ever made and none charged because property held 
within one family. 

GALEN L. TAIT. 

AUGUSTUS B. OMWAKE. 


District of Columbia, 

City of Washington: 

Personally appeared before me-Galen L. Tait and Au¬ 

gustus B. Omwake who state on oath that they have read the above 
answers to interrogatories filed by them subscribed and know the 
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contents of same; that the facts stated therein upon their personal 
knowledge are true and the facts stated upon information and belief 
they believe to be true. 

GALEN L. TAIT. 

AUGUSTUS B. OMWAKE. 

Subscribed and sworn to before me this 1st day of June 1909. 

J. R. YOUNG, Clerk, 
By F. W. SMITH, 

Asst Clerk. 


10 Answer of E. J. Cable. 

Filed October 14, 1909. 

******* 

For answer to the Bill of Complaint filed herein the Defendant, 
E. J. Cable, says: 

I. That for answer to Paragraph one of the Bill of Complaint lie 
admits to the best of his knowledge that the Complainants are all 
citizens of the United States and residents of the District of Colum¬ 
bia, except the complainant, Jennie W. Davenport, whom he under¬ 
stands is a resident of the State of New York, but denies any right 
of the complainants to bring any action in so far as his interest in 
this cause is concerned. 

II. That for answer to Paragraph two of the Bill of Complaint he 
admits that the defendants to the best of his knowledge are citizens 
of the United States and residents of the District of Columbia, except 
that he has no knowledge as to the whereabouts of the defendants, 
Charles I. Kent and Matthew Hawe. 

III. That for answer to paragraph three of the Bill of Complaint, 
the Defendant states: That he has no personal knowledge as to the 
facts alleged in said paragraph having had no interest in the real 

estate referred to prior to January 27th, 1892. 

11 IV. That for answer to paragraph four of the Bill of Com¬ 
plaint voui Defendant denies any knowledge of the facts 

contained in said paragraph, 

V. That for answer to Paragraphs five and six of the Bill of Com¬ 
plaint, your defendant has no knowledge of the facts alleged therein 
except in so far as is shown by the Land Records of the District of 
Columbia. 

VI. That for answer to paragraph seven of the Bill of Complaint 
he states: That he has no personal knowledge as to the various in¬ 
terests the complainants have in the alleged syndicate. 

VII. That for answer to paragraph eight of the Bill of Complaint 
your Defendant has no knowdedge of the facts therein contained, 
except as shown by the real estate records. 

VIII. That in answer to paragraph- nine and ten of the Bill of 
Complaint, your Defendant states:* That in 1906 he acquired five 
& seven-eighths fifty-sevenths interest in the real estate by purchase 
of five and seven eighths shares from I. J. Rannells: That in so far 
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as your defendant is concerned, that his position in this cause being 
identical with the Complainants; it being alleged in paragraph one 
of the Bill of Complaint, that this action is brought in behalf of all 
other members of the syndicate as beneficiaries referred to 
12 in the Bill of Complaint) he denies that he has in any man¬ 
ner utterly lost faith and confidence in the Trustees, Fitz 
Simons and Meehan but is thoroughly satisfied with all the transac¬ 
tions pertaining to the property referred to in the Bill of Complaint, 
(such deeds of transfer of other transaction being disclosed by the 
Land Records of the District of Columbia) and in so far as he is con¬ 
cerned, does not desire any discovery and an accounting of their 
trustee-ship, nor does he desire to have the sale of the property de¬ 
scribed in the Bill of Complaint to Tait and Omwake, vacated and 
cancelled, but ratifies the same in so far as his interest is concerned. 

Wherefore your Defendant having fully answered the Bill of 
Complaint, herein, prays that the same be dismissed with costs. 

E. J. CABLE. 

State of Ohio, 

County of Athens, ss: 

Personally appeared before me a Notary Public in and for the 
aforesaid State and County E. J. Cable, who states on oath, that he 
has read the answer by him subscribed and knows the contents of 
the same. That the facts stated therein upon his personal knowledge 
are true, and the facts stated upon information and belief, he be¬ 
lieves to be true. 

E. J. CABLE. 


Subscribed and sworn to before me a Notarv Public this 6th dav 
of Oct. A. D. 1909. 


[seal. ] 


H. C. COMSTOCK, 

Notary Public. 


13 Separate Answer of Julia M. Merry . 

Filed October 15, 1909. 

♦ * * * * * * 

The separate answer of the Defendant Julia M. Merry, to the bill 
of complaint, filed in the above entitled action, answering, says: 

I. The defendant answering paragraph one (1) of the bill of 
complaint admits that the complainants are all citizens of the United 
States, and residents of the District of Columbia—excepting the com¬ 
plainant, Jennie W. Davenport, whom she believes is a resident of 
the State of New York, but denies any right in the complainant to 
bring any action in so far as affecting her interest in this cause is 
concerned. 

II. The defendant answering paragraph two (2) of the bill of 
complaint admits on information and belief that the defendants are 
citizens of the United States and residents of the District of Colum¬ 
bia—excepting she has no knowledge as to the present whereabouts 
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of the defendants Edward J. Cable, Charles I. Kent and Mathew 
Hawe. 

III. The defendant answering paragraph three (3) of the bill of 
complaint says that as she had no interest in the real estate referred 
to therein prior to the year 1904, she has not personal knowledge 
as to the facts contained therein to either admit or deny the same. 

t j 

IV. The defendant answering paragraph four (4) of the bill of 
complaint says she has not knowledge of the facts contained 

14 in said paragraph to either admit or deny the same. 

V. The defendant answering paragraphs five (5) and six 
(6) says that she has no knowledge of the facts as therein set forth—- 
excepting so far as is and may be disclosed by the Land Records 
of the District of Columbia. 

VI. The defendant answering paragraph seven (7) of the bill 
of complaint says she has no knowledge as to the interests of the 
complainants in the alleged syndicate. 

VII. The defendant answering paragraph eight (8) of the bill 
of complaint says she has no knowledge concerning—excepting such 
as is shown and disclosed by the real estate records aforesaid. 

VIII. The defendant answering paragraphs nine (9) and ten 
(10) of the bill of complaint, states that in the year 1904, she ac¬ 
quired a one-fiftv-seventh interest in the real estate mentioned in the 
bill of complaint; that in so far as the defendant is concerned, her 
position in this cause being one identical with the complainants, and 
it being alleged in paragraph — of said bill of complaint, that this 
action is brought in behalf of all other members of the syndicate 
as beneficiaries (as referred to therein) she denies that she has in 
any manner utterly lost faith and confidence in the Trustees Fitz- 
simons, and Meehan, but on the contrary is thoroughly satisfied 
with all their acts and transactions ascertaining and appertaining to 
the property referred to in the bill of complaint, (such deeds of 
transfer and other transactions of said Trustees being disclosed by 
the Land Records of the District of Columbia) and in so far as this 

defendant is concerned, does not ask nor desire any discovery 

15 or any accounting of their trusteeship nor does she desire 
to have the sale of the property described in the bill of 

complaint to Tait and Omwake, vacated, cancelled or set aside, but 
fully confirms and ratifies the same in so far as her interest is con¬ 
cerned. 

Wherefore, the defendant having fully answered the bill of com¬ 
plaint filed herein, prays the Court the same may be dismissed with 
her costs in this action. 

JULIA M. MERRY. 

State of Pennsylvania, 

County of Mercer, 88: 

I, Julia M. Merry, do solemnly swear, that I have read the fore¬ 
going answer by me subscribed, and know the contents thereof, and 
that the matters and things therein stated from my own personal 
knowledge are true, and that those matters and things stated upon 
information and belief I believe to be true. 


JULIA M. MERRY. 




GEORGE W. DRIVER VS. JAMES IT. BRUNEMER El AD 


Sul scribed and sworn to before me this 12th dav of October, A. D. 
1909. 

P. J. BARTLESON. 

[seal.] Notary Public. 

My commission expires March 8, 1913. 


16 Answer of C. C. Tyler. 

Filed May 12, 1909. 

******* 

For answer to the Bill of Complaint filed herein the Defendant, 
C. C. Tyler, says: 

I. That for answer to Paragraph one of the Bill of Complaint he 
admits to the best of his knowledge that the Complainants are all 
citizens of the United States and residents of the District of Co¬ 
lumbia, except the complainant Jennie W. Davenport, whom he un¬ 
derstands is a resident of the State of New York, but denies any 
right of the Complainants to bring any action in so far as his in¬ 
terest in this cause is concerned. 

II. That for answer to Paragraph two of the Bill of complaint he 
admits that the defendants to the best of his knowledge are citizens 
of the United States and residents of the District of Columbia ex¬ 
cept that he has no knowledge as to the whereabouts of the defend¬ 
ants, Edward J. Cable, Julia M. Merry, Charles I. Kent and Mat¬ 
thew Hawe. 

III. That for answer to paragraph three of the Bill of Complaint, 
the Defendant states: That he has no personal knowledge as to the 
facts alleged in said paragraph having had no interest in the real 
estate referred to prior to January 27, 1892. 

IV. That for answer to paragraph four of the Bill of 

17 Complaint your Defendant denies any knowledge of the facts 
contained in said paragraph. 

V. That for answer to Paragraphs five and six of the Bill of 
Complaint, your Defendant has no knowledge of the facts alleged 
therein except in so far as is shown by the Land Records of the Dis¬ 
trict of Columbia. 

VI. That for answer to paragraph seven of the Bill of Complaint 
he states: that he has no personal knowledge as to the various in¬ 
terests the complainants have in the alleged syndicate. 

VII. That for answer to paragraph eight of the Bill of Com¬ 
plaint your defendant has no knowledge of the facts therein con¬ 
tained, as he did not acquire any interest in the said syndicate or real 
estate until after the date mentioned in said paragraph, to wit: Mav 
1, 1906. 

VIII. That in answer to Paragraph nine of the Bill of Complaint, 
your Defendant states: That on to wit: the 12th day of June 1906, 
your defendant acquired by purchase from C. II. Townsend, two- 
fifty-sevenths interest in the proceeds of the real estate referred to 
herein, representing two shares, bona fide and for valuable consid- 
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eration, and to wit: on the 14th day of December, 1906, purchased 
for a valuable consideration one-fifty-seventh interest in said prop¬ 
erty representing another share from F. B. McPherson so that he 
now possesses three-fifty-sevenths interest or three shares in the 
property referred to in the Bill of Complaint. 

18 IX. That in answer to paragraph ten of the Bill of Com¬ 

plaint, your defendant states: that in so far as your defendant 
is concerned, that his position in this cause being identical with the 
Complainants’; it being alleged in paragraph one of the Bill of 
Complaint, that this action is brought in behalf of all other mem¬ 
bers of the syndicate as beneficiaries, (referred to in the Bill of 
Complaint) he denies that he has in any manner utterly lost faith 
and confidence in the Trustees, FitzSimons and Meehan but is 
thoroughly satisfied with all the transactions pertaining to the prop¬ 
erty referred to in the Bill of Complaint, such deeds of transfer or 
other transactions being disclosed by the Land Becords of the Dis¬ 
trict of Columbia) and in so far as he is interested does not desire 
any discovery and an accounting of their trustee-ship, nor does he 
desire to have the sale of the property described in the Bill of Com¬ 
plaint to Tait and Omwake, vacated and cancelled, but ratifies the 
same in so far as his interest \n concerned. 

Wherefore your Defendant having fully answered the Bill of 
Complaint herein, prays that the same be dismissed with costs. 

C. C. TYLER. 


District of Columbia, 

City of Washington, ss: 

Personally appeared before me a Notary Public in and for the 
aforesaid Citv and District, C. C. Tvler who states on oath, that he 
has read the answer by him subscribed and knows the contents of 
the same. That the facts stated therein upon his personal 
19 knowledge are true, and the facts stated upon information 
and belief, he believes to be true. 

C. C. TYLER. 

Subscribed and sworn to before me a Notary Public, this 12 day 
of May, A. D. 1909. 

JAS. N. FITZPATRICK, 

[seal.] Notary Public. 
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Amended Bill of Complaint. 

Filed November 3, 1909. 

In tlie Supreme Court of the District of Columbia. 

Equity. No. 28463. 

James H. Brunemer, William W. White, Cassius M. Park, Mrs. 
Cassius M. Park, and Jennie W. Davenport, Complainants, 

vs. 

George W. Driver, Edwin C. Fitzsimons, Peter J. Meehan, 
Timothy D. Keleher, Galen L. Tait, Augustus B. Omwake, Ed¬ 
ward J. Cable, Gertrude W. Ashby, Julia M. Merry, Sarah Klock, 
Thomas H. Smith, Mrs. William H. Wanmaker, George C. Brown, 
Charles Iv. Kent, E. Shallenbarger, Mathew Hawe, C. C. Tyler, 
and A. S. Macomber, Defendants. 

And now come the complainants and by leave of Court first 

20 had and obtained file this their amended bill of complaint 
in the above cause as follows: 

Your complainants respectfully represent to the court as follows: 

are citizens of the United States and residents of the 
District of Columbia, except that the complainant Jennie W. Daven¬ 
port is a resident of the State of New York and that they bring this 
action in behalf of themselves and all the other members of the 
syndicate herein referred to similarly situated as beneficiaries under 
the syndicate agreement and deed in trust hereinafter referred to. 
2. That the defendants, as your complainants are informed and 
* believe, are all citizens of theJJnited States. That the defendants 
George W. Driver, Edwin C. FitzSimons, Peter J. Meehan, Galen L. 
Tait, Gertrude W. Ashby, Sarah Klock, Thomas II. Smith, Mrs. Wil¬ 
liam H. Wanmaker, George C. Brown, C. C. Tyler and A. S. Macom¬ 
ber are residents of the District of Columbia, the defendant Edward 
J. Cable is a resident of the State of Ohio, the defendants Julia M. 

e ^ ^ and I^liarle. 1^* I^ent are residents of the State of Pennsyl¬ 
vania and the defendant Mathew Haw T e is a resident of the State 
of New York. That the defendants are all sued in their own right 
and the defendants Edwin C. FitzSimons and Peter J. Meehan also 
are sued as trustees under the syndicate deed in trust hereinafter 
referred to and the defendants Galen L. Tait and Augustus B. Om¬ 
wake also are sued as present trustees and holders of the record title 
as such trustees of the real estate hereinafter referred to. 

21 3. That in the year 1891 and the month of January, 1892, 
the defendant FitzSimons who had formerly been" in the 

employ of the Government of the United States was engaged in the 
real estate business in the City of Washington and he and the de¬ 
fendant Keleher had a wide acquaintance by reason of positions 
held by them and each of them with employees in the Govern¬ 
ment service at Washington and were regarded by said Government 
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employes as men of uprightness, integrity and good judgment as 
to real estate values in the District of Columbia. That as your 
complainants are informed and believe and so believing aver, in the 
year 1891 the tract of land hereinafter described arid stated to have 
been acquired by your complainants and others similarly situated 
as members of a syndicate herein described as the Wesley Park 
Syndicate was owned by a small syndicate comprised ot about 
eight persons including the defendant Driver, said small syndicate 
having been organized by one David I). Stone, a real estate agent. 
That said David D. Stone had. as your complainants are informed 
and l>elieve. and so believing aver, organized said small syndicate 
for the purpose of enabling himself to unload on it at a large profit 
to himself the tract herein described and of securing for the same 
a fictitious price above the real value of the said tract. That said 
tract had l>een bought by said Stone at a price as your complainants 
are informed and believe and so believing aver, of less than ten 
thousand dollars and as purchased by said Stone was subject to a 
first deed of trust of about six thousand dollars. That for the pur- 
pcse of enhancing the apparent value of said tract the said Stone 
placed or caused to be placed a bogus or fictitious second 
'2'i deed of trust on said tract of land purporting to secure one 
Edward Burket in the sum of $7,600 for money recited in 
-aid second deed of trust to have been loaned by said Burket on 
said tract of land. That in fact said Burket had not loaned a dollar 
on said tract and said second deed of trust or mortgage was wholly 
without consideration. That at this time it was quite usual and 
customary for real estate to l>e encumbered to the extent of two 
1 birds of the price for which said real estate had been sold and 
the purpose, as your complainants are informed and believe and so 
believing aver of placing this second deed of trust on said tract of 
land, was to deceive persons into believing the deeds of trust or 
mortgages thereon represented two-thirds of the price for which 
said real estate had been sold and bought. That said Burket was 
a young man without means, employed as a clerk in the real estate 
office of said Stone who had the said Burket endorse the notes with¬ 
out recourse and thereafter proceeded to organize the small syndi¬ 
cate to take over the said land at and for a total purchase price for 
said tract of land of $2,600 ($21,600?), it being stated to the 
members induced to join the small syndicate that this was the real 
purchase price and cost of the said tract of land to the said Stone 
and that the cash payment of $7,000 required of the members of 
the said syndicate represented approximately one-third of the cost 
price of the aforesaid tract of land, and that the balance of the pur¬ 
chase price was secured by deed of trust or mortgage indebtedness on 
said tract of land, it then being usual and customary in real estate 
transactions in the District of Columbia for approx*mately 
23 one-third of the cost price of real estate to be made as a first 
or down payment. That sometime subsequent to the organ¬ 
ization of the small syndicate some of its members, including the 
defendant hereto George W. Driver, discovered the deceit that had 
been practiced on them and the manner in which the price of the 
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property had been loaded by a fictitious second trust of $7,600 be¬ 
fore its purchase by the small syndicate. That upon the making 
of complaint of what had been done the promoters of the small 
syndicate, including David D. Stone, proposed to the defendant 
Driver and others that a new syndicate to be composed largely of 
Government employes should be organized for the purpose of 
enabling the small syndicate to unload at a profit to the members 
of the small syndicate on to the new syndicate the tract of land 
herein described which had been acquired as stilted at a fictitious 
price by the small syndicate. 

4. That in pursuance of this plan aforesaid to enable the small 
syndicate to unload the land herein described on a larger syndi¬ 
cate at a fictitious price the defendants Driver, Keleher and Fitz- 
Simons and others, as your complainants are informed and believe, 
and so believing aver, confederated and conspired together to form 
the syndicate of which your complainants and others similarly 
situated became members and which organization is the cause and . 
subject of the present Bill of Complaint. That the promoters of 
the present syndicate were the defendants Keleher. FitzSimons and 
Driver. That as your complainants are informed and tielieve and 
so believing aver, the said defendants Keleher, FitzSimons 

24 and Driver acting as promoters and organizers of the present 
syndicate, herein described as the Wesley Park Syndicate, 

prior to the 27th day of January, 1892. did solicit and importune 
your complainants and others similarly situated and who subse¬ 
quently became members of the aforesaid Wesley Park Syndicate 
<o join them, the said defendants FitzSimons, Keleher and Driver, 
in the formation of a syndicate to lie known as the Weslev Park 
Syndicate for the purchase of the land herein referred to and 
known and described as Wesley Park or part of Friendship, a tract 
of land situated in the County of Washington, District of Columbia, 
near the Methodist Universitv. That the said defendants Fitz- 

t/ 

Simons, Keleher and Driver as your complainants are informed and 
believe and so believing aver, prior to organizing or promoting the 
organization of the present Wesley Park Syndicate were authorized 
by the small syndicate owning the real estate herein described to 
sell thfe same at a much less price than $40,000 and it was agreed 
that they and others aiding them in promoting the present syndi¬ 
cate should receive a large part of said $40,000 as profits or alleged 
commissions to be paid out of the moneys the present syndicate 
should contribute for the purchase of the herein-described real 
estate. That thereupon the said defendants Keleher, FitzSimons 
and Driver, as your complainants are informed and believe, and so 
believing aver, each and all acting in co-operation and combination 
in pursuance of their common plan to defraud your complainants 
by inducing them to purchase the herein described tract of land at 
a fictitious price far above its then real value proposed to your com¬ 
plainants and others similarly situated that they should join 

25 them, the defendants Keleher, FitzSimons and Driver, as 
shareholders in a syndicate which would and upon forma¬ 
tion of said syndicate did buy the land herein described. That said 
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Keieher, FitzSimons and Driver represented and stated to your 
complainants and others similarly situated that they, said Keieher, 
FitzSimons and Driver, would be buyers of said land on the same 
terms as your complainants and other shareholders in the syndi¬ 
cate and that all members of the syndicate would be in on the ground 
floor and would pay the same price for their share-holdings and 
that profits would be divided equally. That the said defendants 
Keieher, FitzSimons and Driver studiously concealed from your 
complainants and others similarly situated that they were interested 
in said land adversely to your complainants and others similarly 
situated, were to derive and make large profits by reason of organ¬ 
ization of the syndicate and to come out of the contributions or 

4 / 

money paid by your complainants for their shares and that they 
the said defendants Keieher, FitzSimons and Driver had any inter¬ 
est or interests in said land as owners and sellers of the same and 
stated to complainants that they had no former interest in said 
lands. That your complainants relied on these representations, l>e- 
lieved that the only interest of the said defendants Keieher, Fitz¬ 
Simons and Driver in organization and promotion of the syndicate 
was in order to enable them with the aid of your complainants and 
others similarly situated to acquire and buy the herein described 
land and thereby acquire undivided interests in a large and valuable 
unsubdivided piece of real estate that could be subdivided 
20 later and sold to the common profit of all concerned and 
your complainants so believing in an identity of interest l>e- 
tvveen your complainants and others similarly situated and being 
unaware of any diversity of interests felt that they could and they 
did rely absolutely and implicitly iq>on the judgment of the pro¬ 
moters aforesaid of the syndicate as to the value of the real estate 
and trusted and believed in representations as hereinbefore and here¬ 
inafter recited made them by the said defendants Keieher, Fitz¬ 
Simons and Driver with reference to said real estate. That the 
defendants Keieher, FitzSimons and Driver represented to your 
complainants that the lowest price at which the land could be pur¬ 
chased was $40,000; that this was a very cheap price, and that the 
only reason that it could be purchased at such a low and advantage¬ 
ous price was because it was the last remaining holding of a large 
real estate syndicate which was anxious to sell because it was com¬ 
pelled to close up its affairs. That the price was not a low price, 
but was a large and fictitious price and as your complainants are 
informed and believe and so believing aver, was known to each of 
the promoters hereinbefore named, the defendants Keieher, Fitz¬ 
Simons and Driver to be a high and fictitious price, much above the 
real and true value of the land and the price at which its then 
owners would be and were willing to sell the same. That the land 
was not held by a large syndicate anxious to close up it^ affairs, but 
by a small syndicate anxious to unload at a profit on discovery of 
frauds that had been perpetrated on it and by means of which 
frauds it had been induced to purchase the tract. That it 
27 was represented to your complainants and others similarly 
situated that the original cost price of the land from the 
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syndicate then owning the same to the promoters of the syndicate 
was approximately $40,000, and that your complainants and others 
similarly situated, if they subscribed to shares in the syndicate 
would come in in the purchase of the land on an equal pro rata 
basis with the defendants Keleher, FitzSimons and Driver the pro¬ 
moters and organizers of the syndicate, and that the legal and other 
expenses of transfer of the property would be small and would be 
equally divided between all shareholders. That it was represented 
to your complainants and others similarly situated that $28,400 of 
the cost price of the land would have to be paid in cash and that 
trusts aggregating $11,600 and payable at intervals between 1891 
and 1893 would be placed on the property secured by purchase 
money mortgage notes, which would be paid off by pro rata assess¬ 
ments on the members, and that the property would be placed in 
the hands of two trustees to be elected bv the shareholders, which 
trustees would take title to the property and give each shareholder 
a certificate to represent his interest in the property. That the 
syndicate would be organized on a basis of 57 shares at $500 per 
share, which would realize $28,500, of which $100 would be used 
for legal and other expenses and the balance $28,400 would be 
paid over to the then owners of the real estate herein described. 
That your complainants and others similarly situated did believe 
in these representations and each and all of them made by the 
defendants Keleher, FitzSimons and Driver as hereinbefore recited 
and set forth and because and in consequence of said repre- 
28 sentations did subscribe for shares in said svndicate, known 
and described herein as the Wesley Park Syndicate, and 
agreed to pay the sum of $400 per share for each share subscribed 
by them or any of them and thereafter did pay down ten per cent 
of their and each of their subscriptions and later did pay the bal¬ 
ance of said sum of $500 per share for each share subscribed; said 
payments being made without any knowledge that the representa¬ 
tions made them were untrue and that there had been any conceal¬ 
ment from them of the facts and the relationship of the defendants 
hereto, Keleher, FitzSimons and Driver to the transaction, and 
said complainants and others similarly situated as your complain¬ 
ants are informed and believe, and so believing aver, by reason of’ 
their confidence in the integrity and uprightness of the defendants, 
continued for many years unsuspicious and unaware of the perpe¬ 
tration of any fraud upon them or that there had been any mis¬ 
representation made to them or the concealment of any material 
fact in reference to the real estate herein described, the formation 
of the syndicate of which they were members and the relationship 
of the defendants Keleher, FitzSimons and Driver thereto. 

5. That your complainants and other members of the syndicate 
joining the same, as stated, were ignorant of the fact that the pro¬ 
moters of the syndicate, including the three defendants herein 
• named, Keleher, FitzSimons and Driver, had or would have any in¬ 
terests adverse to those of your complainants and others and that the 
purpose of formation of the syndicate was to enable its promoters 
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to unload the property herein described on your complain- 

29 ants and the other members of the syndicate at a fictitious 
price which would enable the owners of the land and the 

promoters of the syndicate by the use of the money of your com¬ 
plainants and others similarly situated to buy the land of them¬ 
selves at a price that would realize for them a large profit by the 
deception practiced on your complainants and would enable such of 
them as took interests or shares in the new syndicate to acquire the 
same free of cost to themselves out of the illegal profits realized from 
your complainants and others joining the syndicate on their faith in 
the integrity and fair dealing of its promoters. That your complain¬ 
ants but for the deception practiced would not have taken an interest 
in the syndicate and would not have purchased or acquired shares 
in the syndicate had the truth and the facts been disclosed to them 
and had they known that a large part of the price your complainants 
and others similarly situated paid would go not into the purchase of 
the land, but into the pockets of the defendants Keleher, FitzSimons 
and Driver as their reward for pay for organization of the syndicate 
and that the defendants were interested in the aforesaid real estate 
not as buyers but as sellers. That your complainants and others 
similarly situated subscribed for shares in the syndicate on their 
faith in the integrity and uprightness of those including them to 
join the syndicate and in the behalf that the representations made 
them were true. 

6. That your complainants and others similarly situated paid 
$500 per share as aforesaid and with the money obtained as afore¬ 
said the defendants purchased of themselves and the syndi- 

30 cate members acting in co-operation with them the land 
agreed to be bought. That title to said tract of land was 

taken in the name of Edwin C. FitzSimons and Timothy 1). Kele¬ 
her, Trustees, by a deed in trust from David D. Stone and George 
W. Driver, trustees, recorded January 14. 1892. in Liber 1646, folio 
247. of the land records of the Office of the Recorder of Deeds for 
the District of Columbia, said real estate being known and described 
as lots Ten (10), Eleven (11). and Twelve (12), and part of lot 
Nine (9), in W. D. C. Murdock’s part of “Friendship,” as recorded 
in Lil>er “District No. 1,” folio 33, of the Surveyor’s Office, D. 0., 
and described in two parcels as follows: 

1. Beginning at the Southwest corner of lot Ten, thence with the 
South line of said lot Ten. North 48° east 56 perches to the West line 
of a reserved road; thence North 2114° West 23.76 perches; thence 
south 5914° West 52 perches to the Northwest corner of said lot 
Eleven on the East side of a reserved road; then South 16° East 23 
perches with said road; thence South 2014° East 12 perches with 
said road to the beginning. 

2. Beginning at the Northwest corner of said lot Eleven on the 
East side of road; thence Northerly with said road to the North west 
corner of said lot Twelve; thence Easterly with the North line of. 
said lot Twelve to the Northwest corner of said lot Nine; thence 
Easterly with the North line of said lot Nine to Thomas Wilson’s 
land; thence Southerly with said Wilson’s West line 100 feet; thence 
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Easterly 100 feet to a ditch; thence Southerly with said ditch to 
Addison’s land; thence westerly with said Addison’s lot (o 

7 

31 the East line of said first parcel above described; thence 
Northerlv with said East line to the Northeast corner thereof; 

thence Westerly with the North line of said first described parcel to 
the beginning; containing in all eighteen (18) acres more or less. 

That subsequently the aforesaid trustees Edwin C. FitzSimons and 
Timothy D. Keleher subdivided said lots 10, 11, 12 and part of lot 
9 hereinbefore described into blocks one to eleven inclusive in the 
subdivision known as Wesley Park, said subdivision being lecorded. 

That later the said Timothy D. Keleher resigned as trustee as 
aforesaid and the defendant Peter J. Meehan was substituted in his 
stead. 

That your complainant John IT. Brunemer is the holder of a 
-interest as tenant in common of .slid land by reason of owner¬ 
ship of certificates represnting-shares; vour complainant 

William W. White a two fifty-sevenths interest as tenant in common 
of said land by reason of owners *ip of certificates representing 
.‘hares.; vour complainant C. M. Park a one-fiftv-seventh 
interest by reason of ownership of certificates representing 
shares; your complainant Mrs. C. M. Park a one-fifty-seventh 
interest by reason of ownership of certificates representing one 
share and your complainant Theodore Davenport a five and 
seven-eight-s-fifty-seventh interest by reason of ownership of cer¬ 
tificates representing five and seven-eight-s shares. That your com¬ 
plainants attach hereto as Exhibit A-l a true copy of the syndicate 
certificates or declarations of trust representing their owner- 

32 ship in said syndicate. 

9. That some months after organization of the present 
syndicate herein called the Wesley Park Syndicate a time of financial 
stress came and continued for several years. That your complainants 
after some years became of the opinion that the promoters of the 
syndicate had been over-sanguine and had over-valued the real es¬ 
tate, but continued to have confidence in the uprightness and integ¬ 
rity of the promoters of the syndicate and confidence in the truth of 
the representations aforesaid on which they had been induced to be¬ 
come members of the syndicate and by reason of said confidence were 
unsuspicious and made no investigation into the organization of the 
syndicate. That in the spring of 1907 certain statements made by 
a former member of the syndicate to some of your complainants and 
others begat a suspicion that untrue representations had been made 
your complainants and others similarly situated by those who as 
aforesaid had induced them to become members of the syndicate and 
caused them to consult attorneys at law with reference to the matter. 
That the records of the office of the Recorder of Deeds with reference 
to the property were examined by said attorneys and thereafter other 
investigations were conducted by said attorneys for the purpose of 
ascertaining the facts with reference to the organization and promo¬ 
tion of the syndicate. That the defendant FitzSimons was ap¬ 
proached with reference to what if any profit he had made by reason 
of organization of the syndicate but no information was obtainable 
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from him except with reference to matters that were of public record 
or that related to his accounts subsequent to his trustees. 

33 That by means of co-operation between the complainants and 
their attorneys the several representations herein recited as 

having been made the complainants and the fact that they were 
untrue was discovered sometime in the year 1908 together with cer¬ 
tain documentary proof thereof and the facts with reference to the 
prior syndicate and the knowledge of values of the defendants Kele- 
her, FitzSimons and Driver ascertained and sufficient information 
obtained, your complainants acting with due and ordinary diligence 
and pursuing through their attorneys such means of information as 
was thought proper, expedient and necessary until there was accumu¬ 
lated evidence that in the opinion of your complainants satisfied 
them that the defendants Keleher, FitzSimons and Driver and 
others had perpetrated a fraud on them, the complainants, in or¬ 
ganization of the syndicate and by organization of the syndicate had 
worked off on complainants at a high, fictitious price land of much 
smaller value by persuading complainants the promoters were join¬ 
ing them as buyers of the property. 

10. That among the shareholders in said syndicate was one Galen 
L. Tait, who was the holder of a one-fifty-seventh interest in said 
syndicate. That your complainants and others continued to pay 
their assessments on the property of the said syndicate as the same 
became due and payable and by reason of the suburban development 
in the northwestern section of the District of Columbia the property 
owned by your complainants and others similarly situated became 
highly desirable unimproved real estate for suburban homes. That 
said Galen L. Tait is a real estate operator and acting in conjunc¬ 
tion with his partner Augustus Omwake conceived a plan to 

34 acquire the property of the Wesley Park Syndicate. That to 
this end, as your complainants are informed and therefore 

aver, he interested at lea<t one of the two trustees then controlling 
the property of the syndicate and through said trustee induced and 
brought about the sale of the syndicate property to himself and Om¬ 
wake at a figure far below the real value of the property, namely, at 
the sum of $20,000. That at this time as set forth the real estate was 
subdivided into building lots. That in order further to lessen their 
liability it was agreed between said Tait & Omwake, defendants here¬ 
to, that the property should be sold to them for a down payment of 
only $1500 and that payment for the remainder due should be de¬ 
ferred over a period of seven years with the privilege of releasing any 
lot on payment of $150. per lot. That pursuant to this agreement 
which had for its object a sale of the property at a price that would 
net its promoters a large return without risk the real estate herein 
mentioned was by agreement made May 1, 1906, sold by Edwin C. 
FitzSimons and Peter .J. Meehan, to Galen L. Tait, purchaser and 
Augustus B. Omwake, agent, on payment of the sum of $1,500 and 
the execution of notes for $18,500 and a deed of trust to secure the 
same, said notes to run for one to seven years from date May 24, 
1906, a further part of said agreement being that ten lots should be 
released without any further payment than the dowm payment of 
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$1500 and other lots on the payment of $150 per Lot. Ycur com¬ 
plainants allege that this agreement was the result of collusion be¬ 
tween said Tait and Omwake and either or both of the syndicate 
trustees, and was for the purpose of enabling said Tait and 

35 Omwake to pay for the property out of sales of the said 
property or real estate. Your complainants aver that there¬ 
after said Tait and Omwake put the said lots on sale and db posed of 
a number of them at prices largely in excess of the price 1 1 which 
the syndicate trustees, FitzSimons and Meehan, had sold or pur¬ 
ported to sell the same. Your complainants further aver that owing 
to the financial depression that then set in sale of the lots did not 
proceed as rapidly as anticipated by said Tait, Omwake, FitzSimons 
and Meehan, and in further pursuance of the scheme to enable the 
property to be sold to the large profit and no risk of the projectors of 
the scheme when the notes for deferred purchase money'fell due the 
Your complainants aver that in said sale and extension the said 
same w T ere by said FitzSimons and Meehan as trustees extended, 
trustees FitzSimons and Meehan acted without consultation with or 
reference to the wishes of the syndicate members and continue so to 
act to the injury and prejudice of their cestuis que trust and in vio¬ 
lation of their duties as trustees. 

11. Your complainants aver that by reason of the matters and 
things hereinbefore set forth they have utterly lost faith and con¬ 
fidence in their trustees, said FitzSimons and Meehan, that they 
are entitled to have the sale of the property herein described to Tait 
and Omwake aforesaid vacated, and canceled, except so far as sales 
of lots or parts of said real estate have been made to innocent pur¬ 
chasers for value without notice, to have a discoverv and an ac- 
counting of their said trustees FitzSimons and Meehan and Tait 

and Omwake, to have said FitzSimons and Meehan re- 

36 moved as trustees and to have the shares or interest in said 
syndicate held by or in the name of George W. Driver, Ed- 

w T in C. FitzSimons, Peter J. Meehan and Galen L. Tait, canceled 
in default of a full accounting and settlement. 

12. That your complainants have no adequate remedy at law. 

Wherefore, your complainants being remediless except in a court 

of equity, respectfully pray this Honorable Court as follows: 

First. That process of subpoena may issue against the de¬ 
fendants George W. Driver, Edwin C. FitzSimons, Peter J. Mee¬ 
han, Timothy D. Keleher, Galen L. Tait, Augustus B. Omwake, 
Edward J. Cable, Gertrude W. Ashby, Julia M. Merry, Sarah 
Klock, Thomas H. Smith, Mrs. William H. Wanmaker, George 
C. Browm, Charles K. Kent, E. Shallenberger, Matthew’ Hawe, C. C. 
Tyler and A. S. Macomber, who they pray may be made parties de¬ 
fendant hereto, and if personal sendee cannot be had then that 
service may be had by publication, commanding them and each 
of them to appear in this Honorable Court by a day certain and 
then and there answer the premises and to stand to and abide by 
such order and decree as to this Honorable Court may seem meet 
and proper. 

Second. That the defendants George W. Driver, Edwin C. Fitz- 
simons and Timothy D. Keleher be required to discover and set 
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fort he the full and complete history of their transactions and each 
of their transactions with the Wesley Park Syndicate and to state 
what arrangement or agreement there was between them or be¬ 
tween any of them and the former syndicate owning the land with 
relation to the formation of the present syndicate and that 

37 said defendant he required to answer under oath the inter¬ 
rogatories propounded and attached to the original bill filed 

in this case. 

Third. That the defendants Edwin C. FitzSimons, Galen L. Tait, 
Augustus X. Omwake and Peter J. Meehan he required to discover 
and set forth the full and complete history of the transactions 
whereby the real estate herein described was conveyed to said Tait 
and Omwake, to state who are interested with them the said Tait 
and Omwake in the real estate mentioned, what interest said Fitz¬ 
Simons or Meehan have in the same, direct or indirect, and that 
said defendants be required to answer under oath the interroga¬ 
tories propounded and attached to the original bill filed in this case. 

Fourth. That the defendants Edwin C. FitzSimons, Peter J. Mee¬ 
han, Galen L. Tait and Augustus B. Omwake be enjoined pending 
this suit and perpetually thereafter from disposing of or encum¬ 
bering any of the real estate herein described without an order of 
this court. 

Fifth. That the defendants Edwin C. FitzSimons, George W. 
Driver, Peter J. Meehan and Galen L. Tait be enjoined and re¬ 
strained from disposing of their interests in the syndicate herein 
described or encumbering the same in any way and that their said 
interests be canceled bv this Honorable Court. 

Sixth. That the defendants Edwin C. FitzSimons, Timothey D. 
Keleher, George W. Driver, Peter J. Meehan, Galen L. Tait and 
Augustus B. Omwake be required to account to your complainants 
and all others similarly situated for the amount due by them on 
account of the matters and things hereinbefore set forth. 

38 Seventh. That the defendants Edwin C. FitzSimons and 

Peter .J. Meehan be removed as trustees of the real estate 

and syndicate herein described. 

«/ 

Eighth. That the sale of the real estate herein described by Ed¬ 
win C. FitzSimons and Peter J. Meehan, Trustees, to Galen L. Tait 
and Augustus B. Omwake, personally or as agents for others, be 
set aside except so far as sale of lots in the subdivision hereinbefore 
described have been made heretofore and that said Galen L. Tait 
and Augustus B. Omwake be required to transfer, assign and con¬ 
vey to the trustees for the Wesley Park Syndicate all the notes, 
contracts, deeds and other papers or things of value held by them 
or under their custody or control resulting from the sale of some 
of the lots herein described. 

Ninth. For such other other and further relief as to the Court 
may seem meet and proper and as the nature of the cause may 
require. JAMES H. BRUNEMER, 

Petitioner. 

KAPPLER & MERILLET, 

MASON N. RICHARDSON, 

Attorneys for Complainants. 
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County of San Diego, 

State of California, ss: 

James H. Brunemer, being first duly sworn, deposes and says: 
That he has read the foregoing petition by him subscribed and 
knows the contents thereof; that the statements therein made of 
his personal knowledge are true, and those made upon informa¬ 
tion and belief he believes to be true. 

JAMES H. BRUNEMER. 


Subscribed and sworn to before me this ‘26th day of October, 
A. D. 1909. 

C. I. HOLDEN, 

[seal.] Notary Public. 

My commission will expire April 16, 1913. 


Service of copy of this amended bill acknowledged this 3 day of 
November, 1909. 

LYON & LYON. 
HENRY E. DAVIS. 

Rec. 

E. B. K. 


39 


* 


Demurrer of Deft. Driver. 

Filed November 26, 1909. 

****** 


The defendant, George W. Driver, by protestation, not admit¬ 
ting the matters and things in the amended bill of complaint in 
the above entitled cause, or any of them, to be true as therein set 
forth and alleged, nevertheless demurs to the said amended bill, 
and for cause of demurrer says: 

That the complainants have not, in and by their said bill, made 
or stated such a case as does or ought to entitle them to the relief 
against him, the said defendant, thereby prayed, or to any relief 
in the premises, and that, as on the face of the said bill appears, 
the supposed claim of the said complainants, if ever the same ex¬ 
isted, is, and at the time of the filing of the said bill was, barred 
by laches. 

Wherefore, and for other good and sufficient grounds upon the 
face of the said bill appearing, the said defendant demurs thereto 
and prays the judgment of the court whether he should be re¬ 
quired to make any other or further answer to the same. 

HENRY E. DAVIS, 
Solicitor for Defendant Driver. 


I hereby certify that, in 
well founded in law. 


my opinion, the foregoing demurrer is 

HENRY E. DAVIS, 
Solicitor for Defendant Driver, 
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40 I, George W. Driver, being first duly sworn, depose and 

sav that the foregoing demurrer is not interposed for delay. 

GEORGE W. DRIVER. 

Subscribed and sworn to before me this 25th day of November, 
A. D. 1909. 

EDWARD B. KIMBALL, 

[seal.] Notary Public, D. C. 


Memorandum. 

November 26, 1909.—Demurrers in behalf of defendants Mee¬ 
han and FitzSimons filed. 


Decree Overruling Demumrs. 

Filed January 15, 1910. 

******* 

This cause coming on for hearing by the Court, upon the 
amended bill of complaint and the demurrers thereto filed by the 
defendants George W. Driver and Edwin C. FitzSimons and Peter 
J. Meehan, and having been argued by counsel, and considered by 
the Court, it is this 14th day of January, A. D. 1910, by the Court 
adjudged, ordered and decreed that the said several demur- 
41 rers of the said defendants be and the same hereby are over¬ 
ruled with costs; and it is further ordered that said de¬ 
fendants be and they hereby are granted leave to answer said 
amended bill within twenty days from the date of this order. 

Bv the Court: 

THOS. H. ANDERSON. 

6. K. 

LYON & LYON. 


The Separate Answer of the Defendant George W. Driver. 

Filed April 4, 1910. 

******* 

The said defendant, saving and reserving to himself all and all 
manner of benefit of exception that can or may be taken to the 
said amended bill of complaint, and the many errors, uncertain¬ 
ties and imperfections therein, nevertheless for answer thereunto 
or unto so much and such parts thereof as he is advised it is ma¬ 
terial and necessary answering says: 

1. He has na knowledge concerning the complainants except as 
in the said bill of complaint stated, and can therefore neither ad¬ 
mit nor deny their citizenship or residence as in the first paragraph 
of the said bill set forth, but for the purposes of this suit he ad- 
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mits that the said complainants bring their action as in the said 
paragraph stated. 

2. Except as derived from the said bill of complaint, he 

42 has no knowledge of any of the defendants therein named, 
except himself and the defendants FitzSimons, Meehan and 

Keleher. He admits that himself, the said FitzSimons and the said 
Meehan are citizens of the United States and residents of the Dis¬ 
trict of Columbia, but he can neither admit nor deny the citizen¬ 
ship or residence of any other of the defendants in the said bill 
named; and for the purposes of this suit he admits that the de¬ 
fendants are sued as in the second paragraph of the said bill stated. 

3. He has no knowledge or information, except such as is derived 
from the said bill, respecting the matters and things in the third 
paragraph thereof set forth and stated and he calls for strict proof 
thereof if material to his interests. 

4. He denies each and every of the allegations of the 4th para¬ 
graph of the said bill, respecting and relating to himself, and he has 
no knowledge or information, except such as is derived from the 
said bill, of the other matters and things in the said paragraph 
stated, and he calls for strict proof thereof if material to his interests. 

5. He has no knowledge or information, except such as is derived 
from the said bill, of the matters and things in the fifth paragraph 
thereof set forth and stated, and he calls for strict proof thereof if 
material to his interests; except that he denies each and every of the 
charges, suggestions and insinuations in the said paragraph con¬ 
tained and made, to the effect that he was guilty of any conceal¬ 
ment, fraud, deception or improper conduct of what kind soever in 

respect of the premises in the said paragraph set forth, or 

43 that any part of the alleged purchase price of the real estate 
in the said paragraph mentioned and described went into the 

pocket of him, this defendant. 

6. Except as otherwise appears in this his answer, he has no 
knowledge or information, except such as is derived from the said bill 
itself, of the matters and things in the sixth paragraph of the said 
bill set forth and stated, and he calls for strict proof thereof if ma¬ 
terial to his interests. 

9. Except as derived from the said bill itself, he has no knowl¬ 
edge or information concerning the matters and things in the para¬ 
graph numbered 9 of the said bill set forth and stated, and he calls 
for strict proof thereof if material to his interests; but he denies the 
allegation, suggestion or insinuation in the said paragraph made and 
contained, to the effect that he perpetrated on the complainants a 
fraud as in the said paragraph set forth, or any fraud in the premises. 

10. Except as otherwise appears in this his answer, he has no 
knowledge or information, except such as is derived from the said 
bill itself, of the matters and things in the paragraph numbered 10 
of the said bill set forth and stated, and he calls for strict proof 
thereof if material to his interests. 

11 and 12. He is advised that it is unnecessary for him to answer 
the allegations of the paragraphs numbered 11 and 12 of the said bill, 
but if the same be deemed material he calls for strict proof thereof! 
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13. And further answering, this defendant says: in, to 

44 wit, the latter part of the summer of the year A. D. 1890, the 
defendant Kelelier and the certain D. D. Stone in the said 

amended bill of complaint named, invited him to become one of 
eight persons to take one share of stock each in a syndicate then 
forming for the purchase of eighteen acres of land on Massachusetts 
Avenue extended and opposite the Methodist University grounds 
in the District of Columbia, which said land he believes to be ac¬ 
curately in the said bill described, but for greater certainty refers 
to the deeds and conveyances thereof in the said bill mentioned and 
referred to. It was stated to him by the said Kelelier and Stone, or 
one of them, that the cost of the said land would be twenty-one thou¬ 
sand six hundred dollars of which eight thousand dollars were to be 
paid in cash, and the remainder, namely, thirteen thousand six 
hundred dollars to be represented by notes secured by deed of trust 
on the property, and that the price of each of the shares in the said 
syndicate would be one thousand dollars, the aggregate of the price 
of the said eight shares, namely, eight thousand dollars, to be applied 
in making the cash payment aforesaid. Being satisfied with the 
representations made to him in the premises, he agreed to take, and 
in fact took, one of the said eight shares, and paid the said Stone 
therefor the sum of one thousand dollars without personal investiga¬ 
tion or further inquiry in the premises, having full confidence in 
and reliance upon the statements and representations made to him. 
The only knowledge he had at the time in relation to the convevance 
of the said property to a trustee or trustees was acquired by him 
in obtaining his certificate of ownership of the one share so 

45 as aforesaid purchased by him, to wit, on November 1, A. D. 
1890, when to his great surprise he was informed by the said 

Kelelier and Stone, or one of them, that he, this defendant, had been 
made one of the trustees of the said syndicate to take and hold the 
land aforesaid for the purposes of the syndicate, whereupon he at 
once declined to serve as such trustee except temporarily and for the 
exclusive purpose of facilitating the delivery to the various parties in 
interest of their respective certificates of ownership of the shares by 
them purchased, which said certificates had already been issued at 
the time he became aware that he had, without his knowledge or 
consent, so been named as trustee as aforesaid. As such trustee as 
aforesaid he attended no meetings, took no part whatever in the man¬ 
agement or control of the affairs of the said syndicate or the said 
property, whether as to receiving any moneys or any otherwise how¬ 
ever, and had no relation whatever to the said syndicate or property, 
except as a holder of the interest aforesaid, until and except that on 
to wit, November 1, A. D. 1891, after repeated protests on his part 
against his continuance in the apparent relation of trustee to the 
said syndicate and in accordance with his insistent purpose from 
the time lie first became aware that his name had so as aforesaid been 
used without his knowledge or consent, he united in conveying the 
said property to the defendants Keleher and FitzSimons by deed 
bearing date the day and year last aforesaid, but not recorded by the 
said Keleher and FitzSimons until, to wit, January 14, A. D. 1892, 
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in Liber 1545, at folio 97. one of the land records of the Dis- 

46 trict of Columbia, reference to which is herebv made for the 
terms and conditions of the said conveyance. Afterwards, 

by deed bearing date April 3, 1901, and recorded April 30, 1901, in 
Liber 1346, at folio 247, one of the land records aforesaid, the said 
defendants FitzSimons and Keleher, as trustees, conveyed the said 
property, or so much thereof as had not been disposed of, to the de¬ 
fendants FitzSimons and Meehan, as trustees, reference to which 
said conveyance is hereby made for the terms and conditions thereof. 

14. And further answering this defendant says: Between Novem¬ 
ber 1, 1891, when as aforesaid he united in the deed conveying the 
property aforesaid to the defendants FitzSimons and Keleher, and 
January 14, 1892, on which day as aforesaid the said defendants 
recorded the said deed, the second syndicate in the said bill men¬ 
tioned was formed, and he, this defendant having surrendered his 
original one-eighth interest in the said first syndicate, and the 
property aforesaid, received in return six separate certificates, five 
for one share each and one for seven-eighths of a share in the said 
second syndicate, the said shares representing in their aggregate five 
and seven eight-s-fifty-sevenths of the said second syndicate and the 
property aforesaid, or so much thereof as at the time remained undis¬ 
posed of, and such has since continued to be, and now is, his, this 
defendant’s interest in the premises. 

15. And further answering this defendant says: In so as afore¬ 
said uniting in the deed of conveyance aforesaid to the defendants 
FitzSimons and Keleher, of November 1, A. D. 1891, he, this 

defendant, exacted and required that the consideration for the 

47 said deed should be, and the same in fact was and is therein 
expressed to be eleven thousand six hundred dollars, the same 

being the amount of the then outstanding notes secured by deed or 
deeds of trust upon the property aforesaid, and that he in so uniting 
in the said deed, or at any other time, stated, claimed or pretended 
that the value of the said property, or the consideration for the said 
deed, was forty thousand dollars he explicitly denies. 

16. And further answering this defendant says: He took no part 
in forming or organizing, and had no relation to either the said first 
or the said second syndicate, except as hereinbefore stated and ap¬ 
pearing; he invited or solicited no person or persons whomsoever 
to become a member or members of either of the said syndicates, or 
to acquire any interest whatsoever in the premises; he has taken no 
part whatever in the management of the affairs of either of the said 
syndicates or of the said property, and has had no part in or relation 
to any sale of the said property, or any part thereof; his whole rela¬ 
tion to the premises in the said bill set forth and contained has been 
and is as hereinbefore set forth and stated and not otherwise; and 
from the beginning until now the only relation that he has had to 
either of the said syndicates or the said property has been and is that 
of a holder of an interest therein as aforesaid, namely, in the first 
syndicate as the holder of one-eighth, and in the second syndicate as 
the holder of five and seven-eight-s-fifty-sevenths interest. 


4—2414a 
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17. And further answering this defendant says: That hav- 
48 ing herein above, in this answer, fully set forth and stated his 
relation to the syndicates and property aforesaid, and all the 
premises of the said amended bill, he is advised that it is unnecessary 
and immaterial for him separately to answer the interrogatories to 
the original bill attached and in and by the second prayer of the 
said amended bill mentioned. 

And now, having fully answered, he prays hence to be dismissed 
with his costs. 

GEORGE W. DRIVER. 


HENRY E. DAVIS, 

Solicitor for Defendant George W. Driver. 


District of Columbia, ss: 

Before me, a Notary Public in and for the District aforesaid per¬ 
sonally appeared George W. Driver, who, being by me first duly 
sworn, deposes and says, that he has read the foregoing answer by 
him subscribed and knows the contents thereof; and that the mat¬ 
ters and things therein stated of his own knowledge are true, and 
those stated on information and belief he believes to be true; and 
that the said answer is true to the best of his knowledge, information, 
recollection and belief. 

GEORGE W. DRIVER. 


Subscribed and sworn to before me this 4th day of April, A. D. 
1910. 


EDWARD B. KIMBALL, [seal.1 

Notary Public, D. C. 


49 Answer of Edith C. FitzSimons. 

Filed April 6, 1910. 

******* 

Defendant Edwin C. FitzSimons, for answer to the Amended Bill 
of Complaint, without admitting the jurisdiction of this Court to 
hear or determine the proceedings or the right of the Plaintiffs to 
have or maintain their action or their right to the relief prayed, 
and also without waiving the irregularities, errors or imperfections 
of said bill, but on the contrary claiming as full benefit of said mat¬ 
ters as though he had specially pleaded the same by protestation, 
and without confessing any of the matters alleged in said Bill of 
Complaint to be true as they are therein set out, for answer to so 
much and to such parts as he is advised is necessary and material 
for him to answer, answering says: 

I. He admits the allegations in the first paragraph in the said 
Amended Bill of Complaint except that he is informed the com¬ 
plainant, Jennie W. Davenport is a resident of the State of Con¬ 
necticut and the complainant, James H. Brunemer is a resident of 
the State of California. 
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II. Answering the allegations of the second paragraph he admits 
the allegations therein contained, except that he has no knowledge 
as to the whereabouts of the defendants, Edward J. Cable, Charles 
J. Kent and Mathew Hawe. 

50 III. Answering the third paragraph of the Amended Bill 
of Complaint, your defendant admits that in the year 1901, 

he attempted to engage in the real estate business, he having lost 
his position as an employee in the Treasury Department by reason 
of the change of the administration. That he denies the remaining 
material allegations of said paragraph, and prays for strict proof 
thereof. 

IV. Answering the allegations of the fourth paragraph of the 
amended Bill of Complaint, your defendant denies the allegations 
therein contained, and further answering said paragraph states he 
never confederated or conspired with any one to become members 
of the syndicate hereinbefore referred to. That he did not promote 
said syndicate and did not solicit and importune the complainants 
or others similarly situated to join the Wesley Park syndicate re¬ 
ferred to in the Amended Bill of Complaint, and never had any 
conversation with any one in relation to said organization of said 
syndicate, and never requested anyone to join said syndicate with 
the exception of an incidental conversation with one person who 
did not become a shareholder. That said charge of fraud, misrep¬ 
resentation or conspiring to fraud the complainants is without any 
foundation whatever, and in so far as any further material allega¬ 
tions of this paragraph in the Amended Bill of Complaint are con¬ 
cerned, prays for strict proof thereof. 

V. Answering the allegations of paragraph five of the 

51 Amended Bill of Complaint your defendant denies any of 
the allegations so far as his knowledge of the facts is con¬ 
cerned and in so far as the same may be material prays for strict 
proof thereof. 

VI. That for answer to paragraph • six of the Amended Bill of 
Complaint your defendant answers that to the best of his knowl¬ 
edge, the description of the real estate as recited in said paragraph 
is correct. That the said Peter J. Meehan was substituted as trustee 
in place of Timothy E. Keleher who resigned December 13, 1900. 

VII. That there does not appear to be any paragraph seven of 
the amended Bill of Complaint and he therefore makes no answer 
to the same. 

VIII. That there does not appear to be any paragraph eight of 
the Amended Bill of Complaint, and he therefore makes no answer 
to the same. 

IX. Answering paragraph nine of said Amended Bill of Com¬ 
plaint, your defendant denies the allegations and prays for strict 
proof thereof. 

X. That for answer to paragraph ten of the Amended Bill of 
Complaint your defendant admits the sale of the real estate described 
therein to the real estate firm known as Tait, Omwake & Company, 
but denies the allegation thereof in so far as charging said de¬ 
fendant with fraud or collusion in the disposition of said real 
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estate and in so far as the same may be material prays for strict 
proof thereof. Further answering, he states that he has no 
52 interest of any kind whatsoever, either direct, or indirect in 
the land since it was sold to Tait, Omwake & Company and 
that said sale was sanctioned and approved by most of the share¬ 
holders in the syndicate, approximately ninety per cent of the in¬ 
terests having approved the same. That he has no understanding 
or agreement of anv kind by which he will gain or lose by future 
sale of the lots to said firm and he was governed entirely by the 
advantages to accrue to the stockholders. lie further states that 
he is not interested with Tait, or Omwake or the firm of Tait, 
Omwake & Company in any business interests of any kind what¬ 
ever. lie further states that the time for payment of the lots by 
Tait, Omwake & Company was given because said firm would pur¬ 
chase on no other terms and further nine-tenths of the stockhold¬ 
ers were continually urging a sale on any terms that would avoid 
the payment of taxes and bring in some returns. An extension of 
the notes on the curtail and payment of the interest, was made 
for the same reason. And further answers that the expense of 
said side to Tait was practically nothing as the sale was without 
the intervention of a real estate dealer. 

That for answer to paragraph eleven of the Amended Bill of 
Complaint, your defendant denies the right of the complainants 
to have the sale of the property described in the Amended Bill of 
Complaint to Tait and Omwake, vacated and cancelled and also 
denies their right to remove your defendant as trustee or to have 
his share or interest in said syndicate cancelled, he having faith¬ 
fully performed his duties as trustees of the land syndicate since 
he was appointed such trustee in November 1891, and that 
58 he has never refused at any time whatsoever, to give any 
information in the matter of his trusteeship to any mem- 
l>ers of the syndicate, and further answering said Bill of Complaint, 
expresses his willingness to disclose and account as a Trustee in the 
matter of said sale to Tait. Omwake & Company; 

And having fully answered, this defendant prays that said 
Amended Bill of Complaint be dismissed with costs. 

EDWIN C. FITZSIMONS. 

LYON & LYON, 

Att'ys for Defendant FitzSimons. 

;• < 1 

• • r * • 

District of Columbia, 

City of Washington, ss: 

Personally appeared before me, a Notary Public, Edwin C. Fitz¬ 
Simons, who being duly sworn according to law, states: 

That he has read the foregoing answers and that the facts stated 
therein upon his personal knowledge are true and the facts therein 
stated upon his information and belief he believes to be true, in¬ 
cluding the answers to the interrogatories attached hereto. 

EDWIN C. FITZSIMONS. 
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Subscribed and sworn to before me, a Notary Public, this 5th 
day of April, A. D. 1910. 

[seal.] GEORGE W. SMITH, 

Notaru Public. 

54******* * 

Answers by Edwin C. FitzSimons to Interrogatories. 

No. 1. One eighth interest. 

2. $1000, and the following assessments. 

3. Cash to D. D. Stone. 

4. I do not know. I made all payments to Stone. 

5. I do not know. 

0. I did not. T suppose it did represent value, cash loaned bv B. 

II. Warner & E. S. Parker to D. D. Stone. 

7. $10,000 & the assumption of mortgages of $11,600 is stated in 
the deed. 

8. I do not know. I have always supposed it was paid to Stone. 

9. No trusts were placed on it to my knowledge. 

10. $5800 was paid by assessment on 57 shares managed by Kele- 
her. At a later date $5800 was paid by assessment on 57 shares 
managed by FitzSimons, payments were made as notes fell due to 
D. D. Stone as owner or representative of owners. 


11. Notes belonging to Underwood. $4,000 

“ “ “ D. D. Stone. 3,800 


“ B. H. Warner <fc E. S. Parker. .. 3,800 


Total. $11,600 

12. I do not know except all was paid to D. D. Stone so far as I 
know. 

13. I did not receive any cash and I surrendered Vs in¬ 

terest. 

55 14. I received 5% shares, The active work and drawing 

them up and delivering was done by Keleher who brought 
them to FitzSimons to sign with him. I surrendered Vs share in 
exchange for them. 

15. I surrendered Vs interest. 

16. As to first I do not know, as to second it had no books to 
keep, it had no money to put in bank and no bank account, and 
when notes came due Keleher made an assessment and paid it all 
out at once and afterwards FitzSimons did the same. 

17. I do not know, the property was deeded to me as trustee with¬ 
out my consent. 

18. Yes, 4% shares. 

19. No inducements was offered to FitzSimons. I think it was 
organized in D. D. Stone’s real estate office. 

20. I never learned it. I do not suppose it now. 

21. I do not know. I received no money and no notes. 

22. I do not know. I always presumed it was under the manage¬ 
ment of D. D. Stone. 
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23. I never saw the list of shareholders. 

24. I never heard of such a thing. I never made any statement of 
any big syndicate closing up its affairs, this is the first I ever heard of 
such a thing mentioned. 

25. I have no knowledge on the subject. 

26. I. never had any conversation except with one man at that 
time. I don’t think that I intended at that time to take or retain 
any shares in the property. 

27. I never asked anyone to join the syndicate and with 

56 the exception of an incidental conversation with one person 
who did not become a shareholder, I never talked to anvone 

about it. 

28. The land was bought for $21,600 and paid for long before the 
present syndicate was thought of. 

29. I suppose Stone. I did not know of any bank. 

30. I never endeavored to interest any one in the present syndi¬ 
cate, and with the exception of one person who is not a party to 
this suit and never has been a shareholder, I never talked with any 
one about it. 

31. T made no representations to induce any one to go into the 
syndicate and with the exception of one person, I never talked to 
any one about it. 

31 M.». With the exception of one person who is not a party to 
this suit. T made no statement to any one about any syndicate. 

32. FitzSimons none. 1 do not know as to Keleher. 

33. No agreement was ever made to pay me for organizing or 
helping to organize the present syndicate, nor did I ever ask any pay 
and with the exception of a small amount which T have an indis¬ 
tinct remembrance of being handed to me by Stone or Keleher, and 
which they said was due me when they were adjusting the matter, I 
have never received a dollar from the time that I first entered into 
the transaction in Nov. 1890, down to the date of the Tait sale. 

34. I had 5% shares. I now have 4% shares. [ think 1 sold 1% 
shares to Keleher to even up at his request, some fractional shares 
he had. 

35. Not the slightest. 

57 36. No interest whatever. 

37. I have not the slightest knowledge on the subject, I 
once heard Mr. Tait remark incidentally that it all belonged inside 
his family. 

38. None except what is shown by notes which were paid. 

39. Recently when I read the paid notes. 

40. I did not know anything about it at that time, and gave no 
thought to the subject of the ownership of the notes. 

41. T did not know, nor think anything about it at that time, and 
I do not know anything about any secret profits now. 

42. Recently when I read the paid notes I saw he owned part and 
had sold part to B. H. Warner and E. S. Parker. Before that T had 
given no thought to the subject. 

43. I did not, as stated above it was only recently and I had not 
seen Stone since. 
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44. I never had any conversation with him from that standpoint. 

45. FitzSimons never took part in organizing any syndicate. 

46. FitzSimons never took part in organizing any syndicate. At 
that time the investment was considered too good to unload at all. 

47. I never talked about ground floor or any other floor or any 
word to that effect and except with one person not a party to this 
suit I did not converse on the subject. 

48. I have not said that I interested any one in becoming a pur¬ 
chaser. 

49. I acquired 5% shares. I surrendered Vs interest. 

58 50. I surrendered y 8 interest. I supposed I surrendered it 
to D. D. Stone. 

51. I received no cash. 

52. Yes. 

53. I have no interest in it. 

54. I never was interested in it. 

55. Shareholders. 

E. J. Cable, 5V 8 . 

G. W. Ashby, 5%. 

P. J. Meehan, 5%. 

G. W. Driver, 5%. 

J. W. Davenport, 5%. 

E. C. FitzSimons, 4%. 

J. H. Brunemer, 3%- 
C. C. Tyler, 3. 

M. Hawe, 2. 

A. L. Maeomber, 2. 

G. L. Tait, 2. 

W. W. White, 1. 

E. Shallenberger, 1. 

Mrs. C. M. Park, 1. 

C. M. Park, 1. 

Julia M. Merry, 1. 

Sarah Klock, 1. 

Thomas H. Smith, 1. 

Mrs. W. H. Wanamaker, 1. 

Geo. C. Brown, 1. 

Charles I. Kent, 1. 

56. I do not know. 

57. None, as nearly all shareholders had urged such action 

59 and therefore it was not necessary, as their wishes had been 
indicated already. 

58. $1500 cash—Trust $18,500 full consideration $20,000. 

59. Trustees have received and distributed to shareholders cash 
$1500, curtail, $1500, curtail $700. total $3700, balance still due 
$16,300. 

60. $3700 has been divided among shareholders except $160 to 
FitzSimons for services as trustee since 1892, and $60.00 to Meehan 
for sendees since he was trustee and small expenses for typewriting 
and postage. 
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61. Aii annual or simi-aimual statement of all receipts and ex¬ 
penditures lias been sent to every stockholder. 

(52. One note $3,000 has been extended to May 24, 1909 upon a 
curtail of $<00, so that $2,300 due that date, because only remedy 
was to take back property which is not considered de.-irable by over 
90% of stockholders. 

63. All interest that is due has been paid and distributed to share¬ 
holders, except last interest due which has been withheld, owing to 
this litigation. 

64. Trustees still hold notes. 

65. 1 have 4 % shares in FitzSimons-Mechan Co. and 1 delivered 
up Vn interest in Stone-Driver Co. for them. I have no interest nor 
shares in Tait & Oimvake syndicate, and no interests in common with 
them. 

60 A n sneer of Peter J. Meehan. 

Filed April 6, 1910. 

******* 

The Defendant, Peter .T. Meehan, for answer to the Amended 
Hill of Complaint, without admitting the jurisdiction of this Court 
to hear or determine the proceedings or the right of the Plaintiffs 
to have or maintain their action or their right to the relief prayed, 
and also without waiving the irregularities, errors or imperfections 
of said bill, but on the contrary claiming as full benefit of said 
matters as though he had specially pleaded the same by protestation, 
and without confessing any of the matters alleged in said Bill of 
Complaint to be true as they are therein set out, for answer to so 
much and to such parts as he is advised is necessary and material 
for him to answer answering says: 

I. He admits the allegations in the first paragraph in said 
Amended Bill of Complaint except that he is informed the com¬ 
plainant, Jennie W. Davenport is a resident of the State of Connect¬ 
icut and the complainant, James H. Brunemer is a resident of the 
State of California. 

II. Answering the allegations of the second paragraph he admits 
the allegations therein contained, except that he has no knowledge 
as to the whereabouts of the defendants Edward J. Cable, Charles 
J. Kent and Mathew Hawe. 

III. Answering the third paragraph of the Amended Bill 

61 of Complaint, your defendant states that he knows nothing 
about the formation or organization of either the first or 

second syndicates. 

IV. Answering the allegations of the fourth paragraph of the 
Amended Bill of Complaint he denies any knowledge of the allega¬ 
tions therein contained and prays for strict proof thereof. 

V. Answering the allegations of paragraph five of the Amended 
Bill of Complaint your defendant denies any of the allegations so 
far as his knowledge of the facts is concerned and so far as the same 
may be material prays for strict proof thereof. 
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VI. Answering the allegations of paragraph six of the amended 
Bill of Complaint your defendant states that to the best of his knowl¬ 
edge the description of the real estate involved in paragraph six is 
correct. 

VII. That there does not appear to be any paragraph seven of the 
amended Bill of Complaint and he therefore makes no answer to the 
same. 

VIII. That there does not appear to be any paragraph eight of 
the Amended Bill of Complaint, and he therefore makes no answer 
to the same. 

IX. That for answer to paragraph nine of the Amended 
G*2 Bill of Complaint your defendant denies the allegations con¬ 
tained therein and in so far as the same may be material 
prays for strict proof thereof. 

X. That for answer to paragraph ten of the Amended Bill of Com¬ 
plaint your defendant admits the sale of the real estate described 
therein to the real estate firm known as Tait, Omwake & Company 
but denies the allegation thereof in so far as charging said defendant 
with fraud or collusion in the disposition of said real estate and in 
so far as the same may be material prays for strict proof of the al¬ 
legations in said paragraph. Further answering, he states that he 
has no interest of any kind whatsoever, either direct or indirect in 
the land since it was sold to Tait, Omwake & Company and that said 
sale was sanctioned and approved by most of the shareholders in 
the syndicate, approximately ninety per cent of the interests'having 
approved the same. That he has no understanding or agreement 
of any kind by which he will gain or lose by future sale of the lots 
and that in the sale of the lots to said firm he was governed entirely 
by the advantages to accrue to the stockholders. He further states 
that he is not interested with Tait or Omwake or the firm of Tait, 
Omwake & Company in any business interests of any kind whatever. 
He further states that the time for payment of the lots by Tait, 
Omwake & Company was given because said firm would purchase 
on no other terms and further nine-tenths of the stockholders were 

continually urging a sale on any terms that would avoid the 
63 payment of taxes and bring in some returns. An extension 
of the notes on the curtail and payment of the interest, was 
made for the same reason. And further answers that the expense 
of said sale to Tait was practically nothing as the sale was made with¬ 
out the intervention of a real estate dealer. 

XI. That for answer to paragraph eleven of the Amended Bill 
of Complaint, your defendant denies the right of the complainants 
to have the sale of the property described in the amended Bill of 
Complaint to Tait and Omwake, vacated and cancelled and also 
denies their right to remove your defendant as trustee or to have 
his share or interest in said syndicate cancelled, he having faithfully 
performed his duties as trustee of the land syndicate since he was 
substituted as such trustee in the place of one Keleher on December 
13, 1900, and that he has never refused at any time whatsoever, to 
give any information in the matter of his trusteeship to any members 

5—2414a 
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of tlie syndicate, and further answering said Bill of Complaint, ex¬ 
presses his willingness to disclose and account as a Trustee in the mat¬ 
ter of said sale to Tait, Omwake & Company; 

And having fully answered, this defendant prays that said 
Amended Bill of Complaint be dismissed with costs. 

PETER J. MEEHAN. 


LYON & LYON, 

Att’ys for Defendant Meehan. 


District of Columbia, 

City of Washington, ss: 

Personally appeared before me, a Notary Public, Peter J. 
(54 Meehan, who being duly sworn according to law, states: 

That he has read the foregoing answers and that the facts 
stated therein upon his personal knowledge are true and the facts 
therein stated upon his information and belief he believes to be true, 
including the answers to the interrogatories attached hereto. 

PETER J. MEEHAN. 

Subscribed and sworn to before me, a Notary Public, this 4th dav 
of April, A. D. 1910. 

[seal.] GEORGE W. SMITH, 

Notary Public. 


* * * * * * * 


05 Answers of Peter J. Meehan to Interrogatories. 

1. One-eighth interest. It belonged to D. D. Stone from 
whom I bought it June 8, 1891. 

2. Paid $1,025.00 in cash and $300.00 by promissory note, and the 
balance as the trust notes fell due. 

3. Cash, note, and by check to D. D. Stone. 

4. I do not know. 

5. I do not know. 

6. I did not, and have no knowledge of the matter. 

7. I do not know. 

8. I do not know. 

9. I know of no trusts being placed on the property, but supposed 
it was taken subject to prior trusts. 

10. I paid my share to D. D. Stone at first and the later assess¬ 
ments to E. C. FitzSimons as Treasurer. 

11. I understood the deed of trust represented indebtedness, but 
who were the owners and by whom held I did not know. 

12. I do not know. 

13. I received no consideration. I have no knowledge of having 
received a certificate and hence surrendered none. I bought Stone’s 
share and if there was a certificate he must have kept it as collateral 
security, as I was paying him on a running account. 

14. Five and % shares, given me by one of the trustees. I paid 
the assessments as they fell due. 
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15. In cash and by check. 

66 16. E. C. FitzSimons acted as Treasurer of the second 
syndicate. I do not know who acted as Treasurer of the first 

syndicate, nor do I know where the bank accounts were kept of either 
syndicate. 

17. I do not know. 

18. Yes. 

19. I know of no inducement or consideration having been offered 
FitzSimons and Keleher to promote, if they did promote, the pres¬ 
ent or second syndicate. If they offered anything I do not know by 
whom, nor how the syndicate came to be formed. 

20. I had not. 

21. I know of no payments. 

22. I do not know. 

23. I do not know. 

24. I did not, and do not know of any others having done so. 

25. I did not so state and know nothing of a big syndicate. 

26. No, I asked no one to join the syndicate and made no state¬ 
ment that I would take shares. 

27. No. Talked to no one and did not state I had an interest. 

28. I understood the land was bought by the members of the first 
syndicate subject to trusts. 

29. D. D. Stone received my money. Do not know cs to the 
others, nor the banks, nor in whose names the moneys were 1 ept. 

30. No one. 

31. None. 

31 */£. I did not and had no conversation on the subject. 

67 32. I do not know. 

33. I was not and did not help organize. 

34. Sold one share to a Mr. Hart, October 11, 1892. September 
5, 1901, I bought one share at public sale. 

35. No. 

36. I have no interest, direct or indirect. 

37. I know of no third syndicate. If by third syndicate is meant 
the present owners, I know them,—the firm of Tait, Omwake & Co. 

38. I had no knowledge of the same. 

39. Never had any. 

40. I did not. 

41. I did not and do not know now. 

42. I never ascertained. 

43. I did not learn the fact and therefore called no one’s attention 
to it. 

44. Nothing. 

45. I knew nothing of the organization of the second syndicate 
and therefore cannot state the circumstances. 

46. I did not. 

47. I did not. 

48. I interested no one and had no conversation on the subject. 

49. Five and % shares at first. Sold one share in October, 1892, 
bought back one share at public sale, September 1901. Paid for 
A 7 /s shares $2,095.00. 
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50. Mostly to D. D. Stone in checks; balance in checks and cash 
to E. C. FitzSimons as Treasurer. 

51. I received no cash. 

68 52. Yes. 

53. I have not. 

54. None and no interest. 

55. 1 hold title for no one. 

56. I do not know. 

57. None. It was not necessary under the powers given to the 
trustees. 

58. Consideration $20,000.00; $1,500.00 in cash and $18,500.00 
in trust. 

59. $3,700.00. 

60. $5,915.25 has been divided among the shareholders, less taxes 
deduced for the year 1906; $160.00 paid FitzSimons, and $60.00 
paid Meehan for services and small amounts for postage and type¬ 
writing notices. 

61. Statements have been furnished all the shareholders begin¬ 
ning May 24, 1906, and every six months thereafter to November 
24, 1908, inclusive. 

62. The note due May 24, 1908, for $3,000.00, less a curtail of 

$700.00, making $2,300.00 extended to May 24, 1909. Time was 

extended because there was no personal liability on the notes, the 

onlv remedv was to take the land back which is not for the best in- 
« » 

terests of the stockholders and the purchasers promised to pay in 
full at the end of the last extension. 

63. Interest paid $2,215.25 and distributed to shareholders. Due 
May 24, 1909, $419.00. 

64. The notes are held by the Trustees. 

65. I have 5% shares in the land sold to Tait, Onnvake & Co. I 
have none in the company for which M. L. Tait and A. B. 

69 Omwake hold title and no interests in common with Tait, 
Onnvake & Co., and their interest has accrued since said date, 

but payments have been with-held owing to the filing of the Bill of 
Complaint herein. 


Replication to Answers. 




Filed April 25, 1910. 

* * * * * * * 

And now come the plaintiffs, by their Attorneys and join issue 
with the answer of the defendants C. C. Tyler, Galen L. Tait, Au¬ 
gustus B. Omwake, Edward J. Cable, .Julia M. Merrv, George W. 
Driver, Peter J. Meehan, and Edwin C. FitzSimons. 

CHARLES H. MERILLAT, 
MASON N. RICHARDSON 

Attorneys for Plaintiffs. 
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70 Amendment to Bill of Complaint. 

Filed November 11, 1910. 

******* 

Come now the plaintiffs by their counsel and by leave of court 
first had and obtained amend their bill of complaint filed in the 
above-entitled cause as follows: 

In paragraphs 4 and 5 of said bill of complaint, after the name 
“FitzSimons” in each of said paragraphs 4 and 5 insert the name 
“Meehan” so that said paragraphs as amended will read as follows: 

4. That in pursuance of this plan aforesaid to enable the small 
syndicate to unload the land herein described on a larger syndicate 
at a fictitious price, the defendants Driver, Keleher, FitzSimons, 
Meehan and others, as your complainants are informed and believe, 
and so believing aver, confederated and conspired together to form 
the syndicate of which vour complainants and others similarly 
situated became members and which organization is the cause and 
subject of the present bill of complaint. That the promoters of 
the present syndicate were the defendants Keleher, FitzSimons, 
Meehan and Driver. That as your complainants are informed and 
believe, and so believing aver, the said defendants Keleher, Fitz¬ 
Simons, Meehan and Driver, acting as promoters and organizers 
of the present syndicate, herein described as the Wesley Park Syn¬ 
dicate, prior to the 27th day of January, 1892, did solicit and im¬ 
portune your complainants and others similarly situated and who 
subsequently became members of the aforesaid Wesley Park 

71 Syndicate to join them, the said defendants FitzSimons, 
Meehan, Keleher and Driver, in the formation of a syndi¬ 
cate to be known as the Wesley Park Syndicate for the purchase 
of the land herein referred to and known and described as Weslev 
Park or part of Friendship, a tract of land situated in the County 
of Washington, District of Columbia, near the Methodist Uni¬ 
versity. That the said defendants FitzSimons, Meehan, Keleher 
and Driver, as your complainants are informed and believe, and so 
believing aver, prior to organizing or promoting the organization 
of the present Wesley Park Syndicate, were authorized by the 
small syndicate owning the real estate herein described to sell the 
same at a much less price than $40,000 and it was agreed that they 
and others aiding them in promoting the present syndicate should 
receive a large part of said $40,000 as profits or alleged commis¬ 
sions to be paid out of the moneys the present syndicate should 
contribute for the purchase of the herein-described real estate. 
That thereupon the said defendants Keleher, FitzSimons, Meehan 
and Driver, as your complainants are informed and believe, and so 
believing aver, each and all acting in co-operation and combination 
in pursuance of their common plan to defraud your complainants 
by inducing them to purchase the herein described tract of land 
at a fictitious price far above its then real value proposed to your 
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complainant* and others similarly situated that they should join 
them, the defendants Keleher, FitzSimons, Meehan and Driver, as 
shareholders in a syndicate which would and upon formation of 
said syndicate did buy the land herein described. That said 
Keleher, FitzSimons, Meehan and Driver represented and 

72 stated to your complainants and others similarly situated 
that they, said Keleher, FitzSimons, Meehan and Driver, 

would be buyers of said land on the same terms as your complain¬ 
ants and other shareholders in the svndicate and that all members 
of the syndicate would be in on the ground floor and would pay 
the same price for their shareholdings and that profits would be 
divided equally. That the said defendants Keleher, FitzSimons, 
Meehan and Driver studiously concealed from your complainants 
mid others similarly situated that thev were interested in said land 
adversely to your complainants and others similarly situated, were 
to derive and make large profits by reason of organization of the 
syndicate and to come out of the contributions or money paid by 
your complainants for their shares and that they, the said defend¬ 
ants, Keleher, FitzSimons, Meehan and Driver had any interest 
or interests in said land as owners and sellers of the same and stated 
to complainants that they had no former interest in said lands. 
That your complainants relied on these representations, believed 
that the only interest of the said defendants Keleher, FitzSimons, 
Meehan and Driver in organization and promotion of the syndicate 
was in order to enable them with the aid of your complainants and 
others similarly situated to acquire arid buy the herein-descril>ed 
land and thereby acquire undivided interests in a large and valua¬ 
ble unsubdivided piece of real estate that could be subdivided later 
and sold to the common profit of all concerned and your complain¬ 
ants so believing in an identity of interest between your complain¬ 
ants and others similarly situated and being unaware of any 

73 diversity of interest* felt that they could and they did rely 
absolutely and implicitly upon the judgment of the pro¬ 
moters aforesaid of the syndicate as to the value of the real estate 
and trusted and believed in representations as hereinbefore and 
hereinafter recited made them by the said defendants Keleher, 
FitzSimons, Meehan and Driver with reference to said real estate. 
That the defendants Keleher, FitzSimons, Meehan and Driver 
represented to your complainants that the lowest price at which the 
land could be purchased was $40,000; that this was a very cheap 
price, and that the only reason that it could be purchased at such 
a low and advantageous price was because it was the last remaining 
holding of a large real estate syndicate which was anxious to sell 
because it was compelled to close up it* affairs. That the price was 
not a low price, but was a large and fictitious price and as your 
complainants are informed and believe, and so believing aver, was 
known to each of the promoters hereinbefore named, the defend¬ 
ants Keleher, FitzSimons, Meehan and Driver, to be a high and 
fictitious price, much above the real and true value of the land and 
the price at which its then owners would be and were willing to sell 
the same. That the land was not held by a large syndicate anxious 
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to close up its affairs, but by a small syndicate anxious to unload at 
a profit on discovery of frauds that had been perpetrated on it and 
by means of which frauds it had been induced to purchase the tract. 
That it was represented to your complainants and others similarly 
situated that the original cost price of the land from the syndicate 
then owning the same to the promoters of the syndicate was 

74 approximately $40,000, and that your complainants and 
others similarly situated, if they subscribed to shares in the 

syndicate would come in in the purchase of the land on an equal 
pro rata basis with the defendants Keleher, FitzSimons, Meehan 
and Driver, the promoters and organizers of the syndicate, and 
that the legal and other expenses of transfer of the property would 
be small and would be equally divided between all shareholders. 
That it was represented to your complainants and others similarly 
situated that $28,400 of the cost price of the land would have to be 
paid in cash and that trusts aggregating $11,600 and payable at 
intervals between 1891 and 1893 would be placed on the property 
secured by purchase money mortgage notes, which would be paid 
off by pro rata assessments on the members, and that the property 
would be placed in the hands of two trustees to be elected by the 
shareholders, which trustees would take title to the property and 
give each shareholder a certificate to represent his interest in the 
property. That the syndicate would be organized on a basis of 57 
shares at $500 per share, which would realize $28,500, of which 
$100 would be used for legal and other expenses and the balance 
$28,400 would be paid over to the ten owners of the real estate 
herein described. That your complainants and others similarly 
situated did believe in these representations and each and all of 
them made by the defendants Keleher, FitzSimons, Meehan and 
Driver as hereinbefore recited and set forth and because and in 
consequence of said representations did subscribe for shares in said 
syndicate, known and described herein as the Wesley Park 

75 Syndicate, and agreed to pay the sum of $500 per share for 
each share subscribed by them or any of them and thereafter 

did pay down ten per cent of their and each of their subscriptions 
and later did pay the balance of said sum of $500 per share for 
each share subscribed; said payments being made without any 
knowledge that the representations made them were untrue and 
that there had been any concealment from them of the facts and 
the relationship of the defendants thereto, Keleher, FitzSimons, 
Meehan and Driver to the transaction, and said complainants and 
others similarly situated as your complainants are informed and 
believe, and so believing aver, by reason of their confidence in the 
integrity and uprightness of the defendants continued for many 
years unsuspicious and unaware of the perpetration of any fraud 
upon them or that there had been any misrepresentation made to 
them or the concealment of any material fact in reference to the 
real estate herein described, the formation of the syndicate of which 
they were members and the relationship of the defendants Keleher, 
FitzSimons, Meehan and Driver thereto. 

5. That your complainants and other members of the syndicate 
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joining the same, as stated, were ignorant of the fact that the pro¬ 
moters of the syndicate, including the four defendants herein 
named, Keleher, FitzSimons, Meehan and Driver, had or would 
have any interest adverse to those of your complainants and others 
and that the purpose of formation of the syndicate was to enable 
its promoters to unload the property herein described on your com¬ 
plainants and the other members of the syndicate at a fictitious 
price which would enable the owners of the land and the 
76 promoters of the syndicate bv the use of the money of your 
complainants and others similarly situated to buy the land 
of themselves at a price that would realize for them a large profit 
by the deception practiced on your complainants and would enable 
such of them as took interests or shares in the new syndicate to 
acquire the same free of cost to themselves out of the illegal profits 
realized from your complainants and others joining the syndicate 
on their faith in the integrity and fair dealing of its promoters. 
That your complainants but for the deception practiced would not 
have taken an interest in the syndicate and would not have pur¬ 
chased or acquired shares in the syndicate had the truth and the 
facts been disclosed to them and had they known that a large part 
of the price your complainants and others similarly situated paid 
would go, not into the purchase of the land, but into the pockets 
of the defendants Keleher, FitzSimons, Meehan and Driver a* 
their reward or pay for organization of the syndicate and that the 
defendants were interested in the aforesaid real estate, not as buyers, 
but as sellers. That vour complainants and others similarly situ- 

•j i 

ated subscribed for shares in the syndicate on their faith in the in¬ 
tegrity and uprightness of those inducing them to join the syndi¬ 
cate and in the belief that the representations made them were 
true. 


Attorneys for Plaintiffs. 


77 District of Columbia, ss : 

- -. being first duly sworn, deposes and says: That he 

has read the foregoing amendment to the Bill of Complaint filed in 
the above-entitled cause; that the matters and things therein stated 
of his personal knowledge are true and those stated upon informa¬ 
tion and belief he Mieves to be true. 


Subscribed and sworn to before me this — day of November, 
A. D. 1910. 


Endorsed: Leave to file granted upon motion of counsel for 
plaintiff. Ashley M. Gould, Justice. 
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78 


Depositions on Behalf of the Plaintiffs. 

Filed January 19, 1911. 

%i * * 

******* 


Washington, D. C., June 16", 1910. 

Pursuant to request of counsel, I have fixed Tuesday, June 21" 
at 10 o’clock A. M., as the time, and the law offices of Mason N. 
Richardson, Esq., Fendall Building, as the place, when and where 
testimony on behalf of the plaintiffs in the above entitled cause 
will he taken. You are invited to be present and take such action 
as you may be advised. 

EDWIN L. WILSON, 

Examiner. 

r lo Messrs. Henry E. Davis and Simon Lyon, Attornevs for 
Defendants. 


Copy of above notice served on counsel for the defendants this 
16" day of June, 1910. 

EDWIN L. WILSON, 

Examiner. 


79 Washington, D. C., June 21" 1910. 

Met pursuant to notice hereto attached at the law offices of Mason 

N. Richardson, Esq., Fendall Building, for the purpose of taking 

testimonv on behalf of the Plaintiff. 

%/ 

Present: 

Mr. Mason N. Richardson for the Plaintiffs; 

Mr. Simon Lyon on behalf of the Defendant FitzSimons; and 
Examiner. 

The witness not appearing on account of sickness the taking of 
testimony was adjourned until Friday, June 24", 1910, to meet at 
the same place at 10:30 A. M. 

EDWIN L. WILSON, 

Examiner. 

so******* 

Washington, D. C., June 21", 1910. 

Pursuant to request of counsel, I have fixed Friday, June 24", 
1910. at 10:30 A. M., at the law offices of Mason N. Richardson, 
Esq., Fendall Building, as the time and place when and where 
testimony on behalf of the Plaintiffs in the above entitled cause 
will be taken. You are invited to be present and take such action 
as you may be advised. 

EDWIN L. WILSON, 

Examiner . 

To Mr. Galen L. Tait, 608 14th St. N. W., Washington, D. C. 

Copy of above notice served this 21st day of June, 1910. 

6—2414a 
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81 Washington, D. C., June 24", 1910. 

Met pursuant to adjournment and notice at the law offices of 
Mason N. Richardson, Esq., Fendall Building, for the purpose of 
taking testimony on behalf of the complainants. 

Present: 

Mason N. Richardson, Esq., for the Complainants; 

Mr. Henry E. Davis on behalf of the defendant George W. 
Driver; 

Mr. Simon Lyon on behalf of the defendant FitzSimons; 

Examiner, witness and defendants Driver and FitzSimons in 
person. 

Mr. Davis: The defendants by their counsel object to the taking 
of any testimony in behalf of the complainants upon the ground 
that the time prescriljed by the rule for the taking of testimony in 
behalf of the complainants has expired and before the date fixed 
in the notice for the taking of testimony today, and there has been 
no explanation and no application to the Court in that behalf, and 
while counsel for the defendants claim the right and privilege to 
be present in protection of the rights of the defendants, they do 
not waive this objection and will insist and rely upon the same. 

Mr. Richardson: Counsel for the complainants desire to say in 
response to the objection of defendants’ counsel that the 

82 evidence has not been commenced heretofore by virtue of 
the fact that the witness, Mr. McKevitte, has been ill and 

unable to be present; that counsel were diligent and waited upon 
Mr. McKevitte, but could not take his deposition because of his 
illness, and watched his illness in the expectation of taking his 
testimony at the first possible opportunity when his recovery might 
permit ; that counsel understood that Mr. McKevitte, the witness, has 
been so sick he has been at the hospital and has undergone an 
operation of some nature which rendered it impossible that his evi¬ 
dence might be sooner taken, and in the orderly management of 
the case counsel were of the view that the evidence of this witness 
necessarily should l>e taken first before the taking of any other testi¬ 
mony in the cause. 

Whereupon Charles A. McKevitte, produced as a witness on 
behalf of the complainants, and after being duly sworn, testified 
as follows: 

By Mr. Richardson : 

Q. Mr. McKevitte, give your full name and residence. A. 
Charles A. McKevitte; I live at the Portner, 15th and U Streets, 
Northwest. 

Q. Occupation? A. In the Government service. 

Q. What branch of the service? A. Pension Office. 

Q. You were chief clerk of the Pension Office? A. I 

83 was; yes, sir. 

Q. Tell us what your condition of health is at the present 
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time? A. It has been very poor. I broke down completely from 
nervous prostration. 

Q. How long ago? A. It has been some two or three years ago. 
I gave up my business and went south and remained there some¬ 
time, but the climate did not agree with me and I came back to 
Washington. I have some friends who kindly offered me a place 
over here and I took that. Some of the time I have worked and 
sometimes I have not. 

Q. What has been your condition of health during the last sev¬ 
eral months? A. It has been very poor. 

Q. Have you been at the hospital? A. Yes, sir, I stayed at a 
sanitarium some time. 

Q. Did you undergo an operation? A. I underwent an opera¬ 
tion recently at my house. At my home. 

Q. Sta-e whether or not I called upon you sometime ago to get 
you to testify in this case? A. Yes, sir. I was not able to come 
and I think I so told you. 

Q. Are you acquainted with Mr. George^ W. Driver? A. Yes, 
sir. 

Q. And Mr. Daniel C. FitzSimons? A. Yes, sir. I say I am 
acquainted. I used to know him and used to regard him as a 
friend. 

84 Q. Do you know Peter J. Meehan? A. I have met him 
once or twice. Once I know. 

Q, And Mr. Timothy D. Keleher? A. Yes, sir, I know him too. 
Q. You may state whether or not you acquired any interest in 
what is known as the Wesley Tract Syndicate? A. Did I acquire 
any? 

Q. Did you purchase or buy? A. Did I buy any? 

Q. Yes, sir. A. Yes, sir. 

Q. Will you state when you purchased or acquired that interest? 
A. I think it was in ’91 or ’92, I am not positive about that. 

Q. Tell us where the land is that you understood was to be bought? 
A. It was represented to me, and I had confidence in Mr. Fitz 
Simons, whom I supposed was a friend. His family knew my wife’s 
family. 

Q. State where the land is that you acquired? A. As he repre¬ 
sented to me it was out there close to what I judge—I took his 
word—it was adjoining the Methodist University. I guess you know 
where the Methodist l niversity is going to be out there. 

Q. Now, prior to your acquiring any interest in the Wesley Tract 
Syndicate tell us what statements in respect of that contemplated 
purchase were made to you by Mr. Fitz Simons, if any, and state 
when? A. I met him here in Washington and he came to 

85 me and told me it was the biggest thing here in the City of 
Washington and they could get it at a very low figure. They 

could buy, I think it was eight thousand feet of ground out there 
and get it at a specially big bargain. He was in it himself and his 
sister was in it for four shares. His sister had four shares and had her 
own money in it the same as I did. I have a list of the shareholders 
myself. That as soon as they commenced to break land out around 


44 


GEORGE W. DRIVER VS. JAMES H. BRUNEMER ET AL. 


that University and start the University that land would go—we were 
to pay five cents a square foot—that land would go to fifty-five or 
sixty cents a square foot. They had the biggest deal that was on 
earth. 

Q. Did I understand you to say that Fitz Simons was buying some 
shares? A. He had some in it; I think he had some in it, but his 
sister had four shares in it. 

Mr. Lyon : Just answer the question as put. 

Witness: 1 will trv to, sir. 

Mr. Lyon: Confine your answer please to the question. 

By Mr. Kichardson: 

Q. What do you mean by saying that he had four shares in it? 
A. His sister. 

Q. What did he say in respect of his own interest in the land, 
if any? A. That he was one of the trustees and he was one of 
the holders of the whole thing. He and some others had bought 
this land for forty thousand dollars, and in this certificate 
8(> which he gave me afterwards—if I had ever laid my eyes on 
the certificates he never would have got the money before I 
paid it. I had such confidence in him—he might do somebody else, 
but he wouldn’t do me. 

Q. In respect of the purchase of your interest, state whether or 
not you saw Mr. George W. Driver? A. Well, I think Mr. Fitz 
Simons- 

Mr. Davis: I object to any statement emanating from Mr. Fitz 
Simons as to Mr. Driver as being hearsay and not binding upon Mr. 
Driver. 

A. (continued). Mr. Driver told me himself that he owned six 
shares in it and would like to sell it. I will swear to that positively. 

Q. When did he tell you that? A. Several times. That was a 
good many years ago, but I want to Mr. Driver on several different 
occasions and tried to get some information in regard to this matter 
and could not get a word out of him. No information whatever. I 
tried also to find out from Mr. Driver who the other shareholders 
were so that I might go to see some of them and I never could 
find out from him who any of them were, but I have since got a list 
of the shareholders. 

Q. Tell us what Mr. Driver did as a matter of fact sav in respect 
of this matter and state when he told you? A. Driver didn’t have 
much to do with it, only he would not give me any information. Fitz 
Simons was the man who did the whole business with me. I have 
known Mr. Driver for thirtv vears. 

Q. Did you ever have any conversation with Mr. Timothy 
87 D. Keleher in respect of this matter? A. Yes, sir, some. 

Q. Tell us what statements he made to you, if any. A. 
He went on and said that it was a splendid thing, but too bad it had 
staved us off so long, but it was a splendid investment and would 
turn out all right—just as Mr. Fitz Simons had done, but it would 
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turn out all right. Then I want to tell you something else, but I 
don’t know whether I can or not. 

Mr. Lyon : Is it responsive to the question ? 

Witness: T want to tell you that Mr. Keleher had some of these 
shares for either $300. or $350.00, I am not just positive which. 

A man came around to mv house in New York- 

Mr. Lyon: A man did. 

A. A man who bought six shares. He had some five-and-a-half 
or six shares, or something like that. I wrote him a letter to come 
down to my house in New York to see me and he told me he got his 
shares for $300. or $350. Perhaps it may have been $300. 

Mr. Davis: Of course, this is hearsay and objectionable. 

Mr. Lyon: It is not responsive to the question. 

Witness (continuing): He told me he wanted me to get in on 
the ground floor. 

Mr. Lyon : I object as not being responsive to the question. 
Witness (continuing): Keleher said he was going to meet me in 
on the ground floor. 

88 Mr. Lyon : I object to such statement as l>eing hearsay, 

irrelevant and not responsive to the question. 

Witness: I am swearing to what a gentleman told me in New 

York. 


Bv Mr. Richardson: 

«/ 

Q. What is the name of that gentleman? 

Mr. Davis: Objected to as calling for hearsay. 

Q. Can you tell me the name of that gentleman? A. No, sir, 
but I can get it. 

Q. Will you furnish me that name? A. I will, sir. 

Q. Did you have any personal conversation yourself with Mr. 
Timothy D. Keleher in respect of the matter? A. Yes, sir, many 
times. 

Q, Tell us what he said in respect of this enterprise? A. He al¬ 
ways boomed it up in the greatest shape. Always told me about 
George W. Driver having taken six shares. 

Mr. Davis: I object to any statement made by Mr. Keleher in 
respect of Mr. Driver as not binding upon Mr. Driver, and as incom¬ 
petent, irrelevant and immaterial. 

Mr. Lyon: And, of course, as not affecting Mr. Fitzsimons and 
Mr. Meehan. 

Q. Now, Mr. McKevitte, you say that Mr. Driver stated to you that 
he desired to dispose of his shares? A. Yes, sir. 

Q. To what scares was he referring? A. I think it was six shares 
in that syndicate. FitzSimons told me that he held six shares 
89 and that his sister held four shares. 

Q. Who else did you say told you that? You say that Mr. 
Driver told you that? A. Yes, sir, and he would like to dispose of 
them. 
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Q. You sav Mr. Fitzsimons told you that? A. Yes sir, I do. 

Q. My question was what shares did he refer to? A. Shares in 
that syndicate. 

Q. In the same syndicate in which you bought? A. Yes, sir. 

Q, From whom, Mr. McKevitte, did you understand you were 
imying this property? 


Mr. Davis: Objected to as incompetent, irrelevant and immaterial 
and as calling for a conjecture of the witness and not a statement of 
fact. 


a 


Mr. Richardson: Answer the question. 

A. What is it? 

Q. From whom did you understand you were buying this prop¬ 
erty? A. Bought from Mr. FitzSimons. I have his letters showing 
in his own hand writing and he received my money. 

Q. In what capacity was he selling, as you understood it. 

Mr. Davis: Same objection. 

A. He would be one of the trustees. 

Q. Whose property was being sold? Who did you understand 
to be the owners of the property that was being sold. 

Mr. Davis: Same objection. 

90 A. Some parties out here, but to say to give you the names 

of the parties I couldn’t do it, but it was the best thing he 

said in the District of Columbia. He came out red hot after me 

and came over to New York to see me there. 

Q. From whom did you get, if from any one, any information 
in respect of who were the owners of the land which was being 
purchased? A. Well, I heard—that is hearsay—of course, I heard 
George Driver was an owner of the land—owned a portion in it. 

Mr. Davis: Objected to a< hearsay. 

Q, When did you hear that? A. 1 heard it after 1 bought in. 

Q. After you had bought in? A. Yes, sir, I think so. 

Q. State whether or not you ever heard any such statement as that 
prior to the time paid in? 

Mr. Davis: Objected to as leading. 

A. I heard that Mr. Driver was a part owner, or something of that 
sort, in the land previous to this syndicate which Mr. Fitzsimons 
was connected with. 

Mr. Davis: Objected to as not responsive to the question and hear¬ 
say. 

Mr. Richardson: Let him finish the answer. 

Mr. Davis: 1 thought he had. 

By Mr. Richardson: 

Q. State whether or not you acquired such information or had 
such information prior to the time when you acquired an interest 
in the syndicate? 
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91 Mr. Davis: Objected to as leading. 

A. My remembrance is that Mr. Fitzsimons told me that George 
Driver used to own an interest in it. 

Mr. Davis: Objected to so far as it affects Mr. Driver on the 
ground that it is hearsay. 

Q. When did he make that statement to you? 

Mr. Davis: Same objection. 

A. I think it was about the time when 1 bought in there. I 
think it was about that time. I knew Mr. Driver very well and used 
to even go in his place and certainly had a kindly feeling for him 
and everything and he told me. 1 think it ivas six shares. I think 
X am pretty decidedly and surely right that he had six shares in that 
syndicate. I used to go to him as a friend and ask him about it 
and ask him if he could give me some information or something 
in regard to it and he never could give me anything. 

Q. I show you a letter dated Washington, D. C., November 17", 
1891, and ask you whether or not you received that letter, and, if 
so, from whom? 

Mr. Davis: Mr. McKevitte, do not state anything that is in the 
letter. Merely answer that question please. 

A. I received that letter from Mr. FitzSimons. 

Mr. Richardson: We offer that letter in evidence. 

Said letter is marked for identification as Plaintiffs’ exhibit No. 1. 

Q. I show you a letter purporting to be dated Washington, No- 
veml>er 23", 1891, and 1 will ask you if you recognize the signature 
to that letter? A. Yes, sir, I recognize that. I re nember 

92 receiving that letter and it is in Mr. Fitzsimons’ hand writ- 

in 8- 

Q. Are you familiar with his hand writing? A. I ought to be. 

Q. You are? A. I am. 

Mr. Richardson: We offer that letter in evidence on behalf of 
the Plaintiffs. 

Said letter is marked for identification a* Plaintiffs’ exhibit No. 2. 

Q. I show you a letter purporting to be dated December 4", 
1891, and ask you if you can state whose signature is to that letter? 
A. Yes, sir, 1 remember it, sir, very well. I recognize the signature 
and I recognize the hand writing that he acknowledges having re¬ 
ceived one thousand dollars from me. 

Q. In whose hand writing is that letter? A. That man’s hand 
writing. (Witness indicates.) 

Q, You refer to Mr. Fitzsimons? A. Yes sir. 

Mr. Richardson: We offer this letter also in evidence on behalf 
of the Plaintiffs. 

Said letter is marked for identification as Plaintiffs’ exhibit No. 3. 

Witness: May I say something in regard to that last letter? 

Mr. Richardson: Yes, sir. 
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Witness: I made some charges against Mr. Fitzsimons at the 
Treasury Department where he is employed. I went to the 

93 Deputy Auditor of the Treasury Department and I went to 
the Chief Clerk and he answered my charges by stating that 

he never had received a penny from me- 

Mr. Davis: We object to any statement about these charges or 
anything in relation thereto unless the same and any answers 
thereto be presented, as it is evident from the statement of the 
witness that the matter was all in writing. 

Mr. Richardson: Counsel will suggest to the witness that he 
had better defer such statement. 

Bv Mr. Richardson: 

Q. I call your attention to a letter purporting to be dated Au¬ 
gust 19" 1891, and ask you to please state from whom you re¬ 
ceived it, if from any one? A. Well, you know this is in rela¬ 
tion to the taxes. This is the letter. 

Q. First answer in res]>ect of the first two sheets given you. A. 
I received that letter from Mr. Fitzsimons. 

Q. Do you know whose signature that is to the bottom of this 
communication? A. Edwin C. Fitzsimons. I recognize it and 
swear to it. 

Mr. Richardson: We offer that letter in evidence on behalf of 
the plaintiffs. 

Said letter is marked for identification as Plaintiffs’ Exhibit 
No. 4. 

Q. I show you a statement dated October 5" 1892, and ask you 
if you can tell in whose handwriting the signatures to that paper 
is? A. Yes, sir, I received that from Mr. Fitzsimons. I 

94 recognize his signature. 

Q. Do you know Mr. Keleher’s signature? A. Well, 
now I would not swear to that, but I know the other signature. 
I wouldn’t swear to Keleher’s signature. 

Mr. Richardson: We offer that letter or statement in evidence 
on behalf of the Plaintiffs. 

Said paper is marked for identification as Plaintiffs’ Exhibit 
No. 5. 

Q. I show you a letter purporting to be dated November 27, 
1891, and ask you to state whose signature is to that letter, and 
whether or not you received that letter? A. Yes, sir, I recognize 
that letter. I recognize the hand writing and I recognize the sig¬ 
nature and I received it from him. 

Q. FYom whom? A. Mr. Fitzsimons. 

Mr. Richardson: We offer that paper in evidence on behalf of 
the Plaintiffs. 

Said paper is marked for identification as plaintiffs’ Exhibit 
No. 6. 

I show T you a letter dated August 8" 1892, and I ask you if you 


GEORGE W. DRIVER VS. JAMES H. BRUNEMER ET AL. 


49 


can state in whose hand writing that letter is, and from whom you 
received it? A. Yes, sir, I received that letter from Mr. Fitzsim- 
ons, and I recognize it as his hand writing and his signature. 

Mr. Richardson: We offer that letter in evidence on behalf of 
the Plaintiffs. 

Said paper is marked for identification as plaintiffs’ Ex- 

95 liibit No. 7. 

Q. I show you a letter purporting to he dated April 11", 1892, 
and 1 ask you if you can tell me bv whom that letter is written, 
and whether or not you received it and from whom? A. Yes, sir, 
1 recognize that writing and I recognize the signature and every¬ 
thing. 1 swear positively that I received that letter from Mr. Fitz- 
simons. 

Mr. Richardson : We offer that letter in evidence on behalf of 
the Plaintiffs. 

Said paper is marked for identification as Plaintiffs’ Exhibit 
No. 8. 

Q. I show you a letter purporting to be dated November 18" 
1892, and ask you if you can say in whose hand writing that letter 
is—whose signature is attached to that letter? A. Yes, sir, I re¬ 
member receiving that letter and I recognize it. The signature to 
it is that of Mr. Fitzsimons. I received it from Mr. Fitzsimons. 

Mr. Richardson : We offer that letter in evidence on behalf of 
the plaintiffs. 

Said paper is marked for identification as Plaintiffs’ Exhibit 
No. 9. 

Q. I show you a letter purporting to be dated May 29", 1899, 
and ask you if you can state in whose hand writing the signature 
to that letter is? A. This is a letter addressed to Matthew Ilawe, 
my brother-in-law. 

Q. In whose hand writing is the signature? A. It is Mr. Fitz¬ 
simons’. Yes, sir, I recognize that signature. It is Mr. 

96 Edwin C. Fitzsimons. It is a letter he wrote my brother- 
in-law— 

Mr. Davis: We object to any statement as to the contents of 
the letter. The letter speaks for itself. 

Mr. Richardson: We offer that letter in evidence on behalf of 
the Plaintiffs. 

Said letter is marked for identification as Plaintiffs’ Exhibit 
No. 10. 

• 

Q. Now, Mr. McKevitte, you may state how many shares or in¬ 
terests you acquired in this syndicate? A. Two. 

Q. Two? A. Yes, sir, two. 

Q. What evidence did you receive of your ownership? A. What 
evidence ? 

Q. Yes, sir; did you receive a certificate of stock or what? A. 
Well, after I had paid my money in? 

7—2414a 
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Q. Yes, sir. A. Mr. Fitzsimons forwarded it to me. He for¬ 
warded me two certificates. Certificates for 57th shares. I was 
supposed to own 2/57 of the syndicate, but if I had ever seen those 
certificates and read them over before I received them he never 
would have got one cent of my money. Nobody but an idiot would 
have done so. 

Mr. Davis: The latter part of his answer is objected to as not 
responsive to the question and as incompetent, irrelevant and im¬ 
material. 

Q. When did you receive your certificates? A. I simply 

97 spoke of the case as I felt about it. I don’t care about it. 
It is as any honest man feels about it. 

Mr. Lyon: You merely want to answer the questions. A. I 
want to do that. 

By Mr. Richardson: 

Q. State whether or not you would have paid your money if 
you had- A. If I had seen- 

Q. If you had seen the certificate prior to paying for them? 

Mr. Davis: Objected to as incompetent, irrelevant and imma¬ 
terial and as purely hypothetical and conjectural. 

Q. You may answer the question. What do you mean by the 
statement you have made. 

Mr. Davis: Objection repeated. 

A. The certificates were so worded that I don’t think any intel¬ 
ligent man would ever have accepted them and paid his money out 
giving those men who were acting as trustees the authority and 
right to do what they claimed to do in those certificates. 

Mr. Davis: Any statement as to the contents of the certificates 
is objected to on the ground that the certificates are the best evi¬ 
dence of their contents. 

Q. The objection in these certificates to which you allude has 
reference to the powers vested in the trustees in respect of the dis¬ 
posal of the property? A. Very largely. 

Mr. Davis: Objected to as immaterial and as leading. 

98 Q. You may state whether or not there was any other 
objection in your mind at that time? 

Mr. Davis: Objected to as irrelevant and immaterial. 

Q. State whether or not there was any other objection in your 
mind at that time to which you have alluded in your statement by 
saying that if you had seen the certificates prior to paying your 
money you would not have put up your money? A. There was 
none. 1 had confidence in this man and took his word. 

Q. As you have stated, your objection lay in the fact that the 
trustees under the certificate had too much power, is that the idea 
you wish to convey? 
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Mr. Davis: Objected to as incompetent and immaterial and ir¬ 
relevant and as leading. 

A. I think they had too much power; yes, sir. Another thing, 
I would like to say something to you as this thing has come up 
just now in reference to a little conversation I had with Mr. P. J. 
Meehan, one of the trustees with that man. 

Q. State whether or not you had any conversation with Mr. P. 
J. Meehan, and what the conversation was and when you had it. 

Mr. Davis: Objected to as immaterial, irrelevant and incompe¬ 
tent as affecting any other of the defendants than Mr. Meehan. 

Mr. Richardson: Go ahead and state the answer. 

A. Mr. FitzSimons came over to my office—I was then Chief 

•/ 

Clerk of the Pension Office-and he had a statement drawn up 

showing the payment of some $764, and some cents a share. 

99 I think I have a copy of it. There was a man by the name 
of Meehan who had five shares. I think I am pretty sure 

it was five shares in there. He wanted to dispose of them in conse¬ 
quence of buying his home or something like that. He would 
like to dispose of one or two of those shares. Mr. FitzSimons 
brought a statement to me in the Chief Clerk’s Office of the Pen¬ 
sion Office and he offered to give me them for $650. I had been 
paying more and he told me how much I was saving and I told 
him I did not have the money to spare and I guess I would not 
get any further in it. I had two shares and I did not have any 
other money to spare. Now, then I think it was the next day in 
the afternoon after four o’clock—between four and five o’clock Mr. 
Meehan called at my house where I lived in a carriage or with a 
horse and buggy and sent for me and I went to the carriage to 
see him and he wanted to sell me that share. I said that Mr. Fitz¬ 
Simons came over to me and wanted to sell me that share and 
wanted to sell it to me for $650. He said “$650?” He said, “I 
was asking only $550. and if he could get $550. he was to get the 
$50 and I was to take the $500 myself.” He said, “I will tell 
you, I have got five shares and I will throw you the whole five 
shares for $2500.” That was the first thing that opened my eyes. 
I said, “I guess I don’t want any more of that”. 

Q. Who first approached you in respect of your purchase of 
shares in this Wesley Park Syndicate? State the date of this con¬ 
versation to which you have just referred. A. It was the time I 
was here as Chief Clerk of the Pension Office. 

100 By Mr. Lyon: 

Q. When was that? Let us get at the date. A. Fourteen or fif¬ 
teen years ago. It was fifteen or sixteen years. I have a right 
to make a statement of that kind. 

By Mr. Richardson: 

Q. State who first approached you in respect of your purchase 
of your interest in the Wesley Park Syndicate? A. Mr. FitzSim¬ 
ons. I did all my business with Mr. FitzSimons. Those letters 
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will show that. He received mv money and T have his. answers and 
acknowledgment of my money in his own hand writing. 

Q. Tell us what statements he made to von at the time he first 
approached you about this land? A. How they could get it for 
$40,000. and it was best thing in the District of Columbia. I have 
since been down here and employed a lawyer and searched the 
records and T found out they paid about $9,000 for it. 

Mr. Davis: That statement is objected to as hearsay and as in¬ 
competent. 

Q. What knowledge or information of your own had you in re¬ 
spect of this land and its value derived otherwise than bv state¬ 
ments from Mr. FitzSimons, if any, at that time. A. I will tell 
you none except that I had, of course, made several inquiries of 
two or three different men. You know how that is, you do not get 
correct answers. They said all that property in that loca- 

101 tion would advance. Well, I found it was a damn long 
time advancing. 

Q. State whether or not- A. He said to me that as soon as 

they commenced breaking ground and building that university 
that that land would jump up fifty-five or sixty cents a square foot. 

Q, Who made such a statement to you? A. Mr. FitzSimons. 

Q. State whether or not Mr. FitzSimons made any statement of 
the fact that he had an interest in the land as owner of the land 
prior to the formation of the syndicate? A. They were going to 
buy it as I understood, if I remember correctly. They were going 
to buy it from this party who owned it. 1 think Mr. Driver was 
one of them. 

Mr. Davis: Objected to as hearsay and as incompetent. 

Q. Who made such statement to you, if any person? A. I say 
positively he said so. 

Q. Who said so? A. Mr. FitzSimons said Mr. Driver had been 
one of the owners or was one of the owners. 

Mr. Davis: Objected to. 

Q. State what, if anything, Mr. FitzSimons said in respect of 
the fact that he himself had been an owner and that the purchase 
of the land was being made from him as owner? A. I don’t re¬ 
member that he said he was owner, though they bought it for 
$40,000., which was the greatest thing in the District of Columbia. 
That would be five cents a square foot. A plot of ground 

102 about eight acres or little more. He stated to me on several 
different occasions, and in the presence of my wife—let him 

make an affidavit to it—that there were fully twenty acres in the 
land. 

Q. My question, Mr. McKevitte, was in respect of the fact as to 
whether or not he made any statements in respect of an owner¬ 
ship in the land itself on his part prior to the- A. My remem- 

. t t 1 1^ li e d i d, only that they were going to buy it. 

Q. And that he was going to be one of the trustees? A. Yes, sir. 
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Q. Did he state who was going to be the other trustee? A. I 
think he told me Mr. Kelleher was a trustee. When I came down 
to Washington first before T was appointed Chief Clerk of the Pen¬ 
sion Office he took me and introduced me to Mr. Kelleher. 

Q. What, if any, statement did Mr. FitzSimons make in respect 
of his acquisition of shares in the syndicate? A. What he owned 
in it? 

Q. What he owned or was to buy? A. Tie was going into it 
himself, but just to say how many shares T don’t remember, but 
I remember most distinctly he said his sister, Belle, had four 
shares and paid the same as I paid, about three thousand dollars 
paid in for that certificate. 

Q. State whether or not he made any statement to you as to 
what was paid for his shares? A. The same as I was pay- 

103 ing. lie said George Driver paid the same as T did. 

Q. State whether or not he made any statement in re¬ 
spect of what other persons were paying? A. The same as T was 
paying; everybody. 

Q. Everybody was paying the same A. Yes, sir. I will bring 
that man’s name. He lives in Connecticut. He used to be disburs¬ 
ing officer here. He is known here. I will bring his name here. 
I have had letters from him and he has called at my house in 
New York. 

Cross-examination. 

By Mr. Davis: 

Q. Mr. McKevitte, how old are vou? A. I am sixty-three years 
old. * 

Q. How long have you lived in Washington? A. I came here in 
93—June ’93 and I remained here something over four years. 

Q. Prior to that time where did you live? A. New York City. 
That is, for quite a good many years. My old home was Syracuse, 
New York. 

Q. During what time were you Chief Clerk of the Pension Office? 
A. I went in on the 3rd dav of June, 1893. I went in and took 
the oath of office. 

Q. How long did you hold your office? A. I held the office 
until Judge Lochren was made judge of the United States Court of 
Minnesota. He was the man who appointed me. 

104 Q. When was that? A. Well, ’96, I think. 

Q. 1896. A. Yes, sir, after that he went out and was suc¬ 
ceeded by the first Deputy Commissioner who served the balance of 
his term. I resigned my position as Chief Clerk and was appointed 
principal Examiner and Assistant Chief for the Southern Division, 
and I remained there until after the Republican Administration 
came in and then T resigned and went back to New York and re¬ 
turned to my old business there. 

Q. What year did you go back to New York? A. Well, 1898, 
I think, along about February or March. I stayed around here 
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awhile. The principal part of my staying here was endeavoring to 
make some sale of this property or doing something with it. 

Q. Who is Matthew Hawe? A. My wife’s brother. 

Q. Do you know why this letter of Mr. FitzSimons of May 
20", 1890. was addressed to him in relation to the two certificates? 
A. Why it was addressed to him? 

Q. Yes, sir. A. Certainly. 

Q. Why? A. Because Matthew Hawe, my wife’s brother, loaned 
my wife some money and she gave him threse certificates as security. 
Do you understand? 

Q. Yes, sir. A. Tn order to understand more thoroughly 

105 T will advance this voluntarily. She simply signed the 
certificates so that he could make the transfer at any time 

he wanted to. T don’t think he has made it. He hadn’t the last 
time T saw them. I think he had them down here. He advanced 
her the money and she gave him those securities. 

Q. These certificates you have been speaking of and which have 
been acquired by him in relation to this property were in fact your 
wife’s? A. Tn fact, my wife’s? 

Q. Yes, sir. A. T have shown you the letters and have shown 
you the corres|>ondence here which was all with me. Tt was my 
money. T bought those and T paid for them with my own money. 
T bought them and put them in my wife’s name. Don’t make any 
mistake about it. T thought I had a right to do that. She did not 
pay one cent for them. She received the money from him. He 
(indicating Mr. FitzSimons) received the money from me and his 
letters in his own hand writing acknowledge it. 

Q. Who owns them now? A. T just explained to you my wife 
had signed her name to the transfer, but the transfer has never taken 
place that I know of. 

Q. Do the certificates belong to your wife or do they belong to 

vour brother-in-law? A. Tf the transfer has reallv been made 

• _ 

why then they belong probably to him, but when T saw them last 
when he had them down here in Washington they had onlv her 
signature on them. Tt was done for his protection. She bor¬ 
rowed some money from him and she put these up as 

106 collateral. 

Q. Who has been receiving the dividends on these certifi¬ 
cates, your wife or your brother-in-law? A. T guess Mr. Hawe up 
until probably—I don’t know what dividends there are. 

Q. Do you not know that your wife did not get them? A. Cer¬ 
tainly she did not get them. 

Q. Can you fix the exact date of the visit of Mr. Meehan to you 
of which you have spoken. I believe you said it was while you were 
Chief Clerk of the Pension Office. A. Yes, sir, it was, but just ex¬ 
actly the date, I could not arrive at that. 

Q. What stock was it he offered to you? Was it his own or some¬ 
body’s else? A. He said he had five shares. 

Q. His own individual stock? A. Yes, sir. 

Q. It was his he offered to sell you? A. Yes, sir, he offered to 
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sell me five shares at $2500. There was a part there that Meehan 
said to me that I did not tell you. 

Mr. Richardson: I will ask the witness to answer the question 
without making any statement now. 


By Mr. Davis: 


Q. Mr. McKevitte, before you bought into this syndicate how 
manv interviews did vou have with Mr. FitzSimons? A. Well, in 
regard to the land you mean? 

Q. Yes, sir. A. I don’t remember. A few I think. I 
107 think he came over to New York to see me once and came 
down to my store. 

Q. He came to New York to see you before you bought in the 
syndicate or afterwards? A. Before T bought in and I met him 
here in Washington. He put the thing up to me here in Wash¬ 
ington. 

Mr. Davis : Counsel for the defendants state that in cross examin¬ 
ing the witness they do not waive the objection to the taking of his 
deposition which objection was made at the beginning of this ses¬ 
sion, and which objection they renew, and they give counsel for the 
complainants notice that they move to suppress the deposition of 
the witness upon the grounds stated. 

CHAS. A. McKEVITTE. 


Signed for the witness bv me bv consent this 28 day of December 
1910. 


EDWIN L. WILSON, Examiner. 


108 Washington, D. C., Sept. 26", 1910. 

Met pursuant to agreement of counsel at the law offices of Charles 
H. Merillat, Esq., Bond Building, for the purpose of taking addi¬ 
tional testimony on behalf of the Complainants. 

Present : Messrs. Charles II. Merillat and M. N. Richardson on 
behalf of the Complainants; Messrs. Henry E. Davis and Simon 
Lyon on behalf of certain defendants as appears by the record; Mr. 
James H. Brunemer, one of the Complainants; Messrs. George W. 
Driver and Edwin C. FitzSimons, defendants, in person, and Ex¬ 
aminer. 


Whereupon James H. Brunemer, one of the Complainants, pro¬ 
duced on that behalf, and after being duly sworn, testified as fol¬ 
lows: 

By Mr. Merillat: 

Q. Please state your age, residence and occupation, Mr. Brune¬ 
mer? A. My age is 72; my residence is 912 East Capitol Street; 
occupation is that of jeweler. 

Q. What was your occupation from 1890 to 1892 inclusive? A. 
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I was clerk in the office of the Auditor for the Post Office Depart¬ 
ment. 

Q. Were you acquainted at that time with Timothy D. Keleher 
and Abel Hart? A. T was. 

109 Q. What was Mr. Keleher’s position at that time and what 
was Mr. Hart’s position? A. Keleher’s position at that time 

was disbursing Clerk in the Office of the Auditor for the Post Office 
Department. 

Q. The question also called for Hart’s position. A. T don’t know 
exactly what he was. He was a subordinate clerk of some kind. I 
don’t know whether he was a clerk or laborer. 

Q. In what office? A. In the same office. In the office of the 
Auditor for the Post Office Department. I supposed he was a clerk 
localise at times he was assistant to Mr. Keleher in the Disbursing 
Office. 

Q. Are you one of the Complainants in this cause, Mr. Brunemer? 
A. I believe so; yes, sir. 

Q. Were you a member of the present syndicate known as the 

Welsev Park Svndicate of which Keleher and FitzSimons were for- 
« • 

merly trustees and of which FitzSimons and Meehan are now trus¬ 
tees? A. Yes, sir. 

Q. I would like to ask you whether or not you are acquainted 
with George W. Driver? A. I never had any acquaintance with 
him. I have met him. That is about all. I never was intimate 
with him in anv wav. 

Q. Please state whether or not this paper which I now hand you 
is the certificate which you received as the evidence of your 

110 interest in the present syndicate? A. It is. 

Mr. Merillat: We desire to offer the paper in evidence and ask 
that it be marked “Complainants’ Exhibit Brunemer A-l.” 

Q. I now hand you a paper heretofore offered in evidence and 
marked “Chicago, Exhibit A-2”, and ask you whether or not that 
paper, or a copy thereof, was ever delivered to you? A. I don’t 
think that I ever saw that paper before or any copy of it or anything 
like it. 

Mr. Davis: As the paper just inquired of shows on its face that it 
is exclusively, including the signatures, in typewriting and the depo¬ 
sition taken at Chicago in which it professes to have been offered as 
an exhibit, has not been received at the Clerk’s office, counsel for the 
defendants Driver, FitzSimons and Meehan protest that the paper 
is not properly to be denominated an exhibit in the cause, and all 
and every objection is reserved to it whether as an original or pur¬ 
porting to be a copy. 

Mr. Merillat: The paper has been offered in evidence hereto¬ 
fore as a report made by FitzSimons and Keleher, trustees of the 
present syndicate and members of the syndicate of eight, in this 
transaction. 

Mr. Davis: Counsel for the defendants mentioned reserve the 
right to interpose any objection which they may deem proper aft?r 
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opportunity shall have been had of examining the deposition in con¬ 
nection with the paper which professes to have been offered as an 
exhibit. 

By Mr. Merillat: 

111 Q. I believe that the paper, to which objection has been 
made, and which is headed “Memoranda of Sale of Property 

Adjoining Methodist University Site/’ you said you never saw be¬ 
fore? A. Yes, sir. 

Q. Had you any knowledge, prior to the commencement of your 
employment of counsel in the present cause, of the statements of 
facts made in this paper, namely, that the cost of the property was 
$21,600.00? 

Mr. Davis: That is objected to as irrelevant, immaterial and 
leading. Let it be understood that unless otherwise stated each ob¬ 
jection interposed is in behalf of the several defendants heretofore 
named respectively, whatever the said objection be interposed by 

counsel for the defendant Driver or bv counsel for the defendants 

*/ 

FitzSimons and Meehan. Let us understand that. 

A. I had no particular knowledge. 

By Mr. Merillat: 

Q. State whether or not prior to the time that it was decided to 
employ counsel in the present cause you had any knowledge that 
the actual cost of this property, which was syndicated to you at $40,- 
100.00, was in fact $21,600.00? 

Mr. Davis: Objected to as the time indicated in respect of the 
employment of counsel does not appear, and it is objected to fur¬ 
ther because the question is irrelevant, immaterial and leading. 

A. I had no personal knowledge of anything at the time. T had 
only rumors. I had no way of getting at the facts in the case, but 
I understood that that was so. 

112 Q. When did these rumors first come to your attention? 

Mr. Davis : That is objected to as stating hearsay. 

A. I had no personal knowledge of any such transaction. 

Q. When did any rumors first come to your knowledge? A. I 
could not tell. Perhaps sometime before- 

Mr. Davis: Objected to as calling for hearsay. 

A. Sometime before action was commenced. 

Q. Approximately how long? 

Mr. Davis: Same objection. 

A. Oh, perhaps a year. 

Q. I wish you would state who first interested you in the present 
syndicate? A. I think Abel Hart first introduced the subject to 
me. I don’t know. We were all there together. I think likely he 
was the first who spoke about it, but I could not say positively. 

8—2414a 
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Q. With whom, if any one else, did you talk prior to joining the 
syndicate? A. I talked to Mr. Keleher and perhaps others. 

Q. Do you mean Timothy D. Keleher? A. Yes, sir. 

Q. I wish you would state what was said to you to induce you to 
join the syndicate by Major Keleher? A. 

Mr. Davis: The statements by the defendant Keleher are ob¬ 
jected to as not binding upon the defendants Driver, FitzSimons and 
Meehan, or any one of them. 

Mr. Merillat: It is insisted that they are entirely relevant as 
regards all of the defendants it appearing from papers al- 

113 ready introduced in evidence that all the defendants profited 
by the representations made and took their share of the 

profits. 

Mr. Davis: That is objected to. It is improper for counsel to 
argue the admissibility of any question propounded by counsel, and 
it is also improper for counsel to state upon the record the purport 
of testimony supposed to have been given in the case, and this is 
made an additional objection to the inquiry. 

A. It would he impossible to state all that was stud to me, but I 
would like to say that one of the principal arguments that he used 
to induce me to invest in that syndicate was the cheapness of the 
property and the absolute certainty of its enhancement in value on 
account of the building of the American University there; that it 
would have a quick sale and large profit. 

Q. What, if anything, did he say as to his interest in the prop¬ 
erty? 

Mr. Davis: Objection is repeated. 

A. Only that he was one of the syndicate of fifty-seven taking this. 
I understood that, of course, he was one of the purchasers. I only 
understood that he was one of the purchasers the same as I became 
one of the syndicate. 

Q. What, if anything, was said to you by Mr. Keleher as to the 
terms on which you would join the syndicate as compared with him¬ 
self? 

Mr. Davis: Objection repeated. 

Q. (continued). And the others of the syndicate? A. I did not 
understand that there was to be any difference whatever. All were 
to go in alike. 

114 Mr. Davis: The understanding of the witness is objected 
to as not testimony. 

By Mr. Merillat: 

Q. From whom did you get that understanding? A. Well, the 
general understanding. There was not supposed to be any one— 
no intimation that I know of that there was any difference unless 
it was that Mr. Keleher was to be one of the trustees. I don’t know 
but that was understood. I am not sure about that. 
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Mr. Davis: The answer is objected to as incompetent, irrelevant 
and immaterial, besides being vague and uncertain. 

By Mr. Merillat: 

Q. From whom did you get any information upon the subject 
and your understanding in regard to the organization of the syndi¬ 
cate? 

Mr. Davis: The question is objected to so far as it calls for a state¬ 
ment by the witness of any understanding that he may have had or 
received. It is insisted that he should confine himself to the state¬ 
ment of what was said to him. 

Mr. Merillat: Go ahead. 

A. I stated about all that I could state in regard to that. What 
was the la^ question? Let me hear that again? 

Q. The question was, from whom did you get this information 
and understanding? A. All the information that I got in regard 
to the matter I think w r as from Keleher and Hart. 

115 Q. What, if any, statement did either Keleher or Hart 
make to you that they, or either of them, were selling yon 

this property; that they already were interested as sellers in the 
property and they were asking you to join them in buying? 

Mr. Davis: That is objected to on the grounds previously stated, 
and upon the additional ground that there is no showing of the re-, 
lation of the certain Hart mentioned to the matter, and there is noth¬ 
ing in the pleadings indicating his relation to the matter. Where¬ 
fore, as respects him, any particular information that the witness may 
have derived from him cannot bind any of the defendants represented 
by counsel. 

A. I never understood that Mr. Keleher, or any one else connected 
with this syndicate, owned the property, but that we were buying it 
as a syndicate together. 

Mr. Davis: This is objected to as not responsive to the question, 
and further as not constituting a fact, but an impression or an un¬ 
derstanding of the witness which is incompetent, irrelevant and im¬ 
material. 

By Mr. Merillat: 

Q. What, if any, knowledge had you at the time you joined this 
syndicate that the property was owned by a syndicate of eight of 
which Keleher was one of the members, and in which Driver and 
FitzSimons were also members of this syndicate of eight? 

Mr. Davis: That is objected to for the reasons before stated, and 
also as unwarrantably assuming the fact stated in the question, 
namely, as to the ownership. 

A. I had no knowledge in regard to that matter as to the 

116 ownership. 

Q. What, if any, knowledge had you that by means of 



60 


GEORGE W. DRIVER VS. JAMES II. BRUNEMER ET AL. 


\ 


inducing you to subscribe for shares in the syndicate Keleher and 
others were reaping and making a large profit? 

Mr. Davis: Objected to for the reasons already stated, and for the 
further reason that the question is leading and unwarrantably as¬ 
sumes and indicates to the witness that he was induced as by the 
question inquired. 

A. No knowledge whatever. 

Q. What, if any, knowledge had you that this syndicate of eight, 
holding certificates representing a one-eighth share each, had organ¬ 
ized or were organizing a syndicate to be made up of 57 shares, and 
were giving 5 7 4 shares each in the new syndicate to themselves, and 
then were selling ten shares to other persons for $500. and dividing 
up that money among themselves? 

Mr. Davis: Objected to as leading and in unwarrantably assuming 
the matters stated in the question and each of them. 

A. I had no knowledge or any such transaction or understand¬ 
ing. 

(). Would you have joined the syndicate had you known that such 
was the fact? 

Mr. Davis: Objected to as hyj>othetical, incompetent, immaterial 
and leading. 

A. I certainly would not. 

Q. Had you any knowledge personally regarding the value of this 
land? 

Mr. Davis: That is objected to as irrelevant and immaterial as the 
witness is bound, like all others, to remember the maxim 
117 “caveat emptor.” 

Mr. Merillat: Which does not apply as to syndicates. 

A. No, sir. 

Q. Upon whose judgment or representations as to value did you 
rely ? 

Mr. Davis: Objected to as irrelevant and immaterial. 

A. I relied upon the representations of Mr. Keleher and Mr. Hart. 
Perhaps I might have talked to Mr. Stone in regard to it, but I am 
not sure. 

Q. How much did you pay at the time you joined the syndicate, 
and what, if anything, was said as to the cost to you of a l/57th in¬ 
terest? 

Mr. Davis: The latter part of this inquiry is objected to as irrele¬ 
vant, immaterial and not binding upon the defendants represented at 
this hearing by counsel. 

A. I know that the understanding was when this syndicate was 
formed was that there were 800,000 feet of ground. I think that was 
the amount and that the price of the land was five cents per square 
foot and I was paying for 1/57 of the amount as computed at five 
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cents per square foot. I don't remember exactly the amount, but 
something in the neighborhood of seven hundred dollars. 

Mr. Davis: The answer is objected to as not responsive, and as 
stating the understanding of the witness only. 

Bv Mr. Merillat: 

Q. From whom did you get this understanding and information? 
A. That was the terms given us bv Keleher and Hart that 

118 we were paying five cents per square foot for the ground. 

Mr. Davis: The answer is objected to as not responsive, 
sented by counsel. 

By Mr. Merillat: 

Q. IIow much was the down-payment to be? How much was your 
down-paymenet ? A. Tt was supposed to he cash, but I don't remem¬ 
ber exactly what 1 paid cash. Perhaps I paid in instalments. T 
don’t know. T don’t think I paid it all down at once. 

Mr. Davis: The answer is objected to as not responsive. 

Bv Mr. Merillat: 

%j 

Q. I hand you this syndicate certificate No. 11 purporting to have 
been issued to P. .T. Meehan and ask vou to state whether or not vou 

V •> 

are the owner of the interest represented by that certificate? A. I 
am. 

Q. From whom did you acquire the same? 

Mr. Davis: Any statements made by the witness of any matter pur¬ 
porting to be indicated by the syndicate itself is objected to- 

Mr. Merillat: The certificate will be offered in evidence. 

Mr. Davis (continued: —for the reason that the certificate speaks 
for itself. 

A. I received that from the administrator of the estate of Abel 
Hart. 

Mr. Merillat : We offer this paper in evidence and ask that it be 
marked as Complainant’s exhibit Brunemer A-2. 

119 Mr. Davis: For what purpose is this paper offered in evi¬ 
dence? For the purpose of purporting to show the ownership 

by the witness of the interest indicated in the certificate? 

Mr. Merillat: Yes, sir, and it will further be followed up by addi¬ 
tional questions to show that at the time the witness acquired this 
certificate and two others that he had no knowledge whatever that 
the organizers of the syndicate had made a considerable profit out 
of the organization of the syndicate, and that the syndicate certificates 
did not represent any value to the extent purporting to be represented 
by them. 

Mr. Davis: Except for the purpose of showing the ownership of 
the witness of the interest indicated in the certificate it is objected 
to as incompetent, irrelevant and immaterial. 
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By Mr. Merillat: 

Q. I hand von certificate No. 42 and ask vou from wliom vou ac- 
quired the same, if you did acquire it? 

Mr. Davis: We object to the statement by the witness of anything 
which the paper itself sufficiently shows, which it is manifest he is 
about to make. 

A. I acquired this from T. D. Keleher through Johnson. I don’t 
remember his initials. Me was at the time chief of the division in 
the office of the Auditor, acting as agent for Mr. Keleher. 

Q. From whom did you acquire certificate No. 2? 

Mr. Davis: Same objection. 

A. From the administrator of the estate of Abel Hart. 

Mr. Merillat: I ask that these two papers be marked re- 

120 spectively as exhibits Brunemer A-3 and Brunemer A-4. We 
offer all the syndicate certificates in evidence. 

Mr. Davis: Except for the purpose of purj>orting to show the own¬ 
ership by the witness of the interest indicated in these certificates, 
they are objected to as irrelevant and immaterial. These and each 
of the preceding certificates offered in evidence are further objected 
to as not having been properly proved. 

By Mr. Merillat: 

* 

Q. Did you pay for these syndicate certificates received by you 
subsequently to your acquisition of the original certificate? A. Did T 
pay for them? 

Q. Pay for them; yes, sir. A. I did. 

Q. What, if any, knowledge did you have at the time you paid 
for them that the organizers of this syndicate had made a considerable 
profit by the organization of this present syndicate of 57 shares? 

Mr. Davis: Objected to as leading and unwarrantably assuming the 
matter stated in the question. 

A. I had no knowledge whatever of the matter. 

Q. Please state whether or not you would have purchased these 
shares had you known that the property had cost the organizers of 
the syndicate only $21,600. and had been syndicated for $40,000.00? 

Mr. Davis: Objected to as hypothetical and conjectural, incom¬ 
petent, irrelevant, immaterial, leading and unwarrantably assuming 
the matter stated in the question. ' 

121 Witness: The question was, would 1 have invested? 

Mr. Merillat: Yes, sir. 

A. I certainly would not have. 

Q. When did you first acquire any knowledge that there had been 
a considerable profit to the organizers of the syndicate by organizing 
the svndicate? 

Mr. Davis: Objected to as unwarrantably assuming that there was 
any such profit as is inquired of and as unwarrantably assuming that 
the witness ever acquired knowledge of such and as calling for hear- 
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say and the conclusion of the witness instead of calling for the state¬ 
ment of fact. 

A. I could not tell exactly when, but about the time we com¬ 
menced this action. I never acquired knowledge much before. 

Q. Whom did you employ as counsel in the case first? 

Mr. Davis: Objected to as irrelevant and immaterial. 

By Mr. Merillat: 

Q. Whom did you employ as counsel when you first learned that 
the matter needed inquiry? A. 1 don’t remember the name of the 
attorney we had. He never did anything though. 

Q. Please state whether or not at any time you had any conversa¬ 
tion with Mr. FitzSimons regarding the sale of this property prior to 
its purported sale to Tate and Omwake? A. I could not tell exactly 
the time, but he and I talked the matter over perhaps several times 
before. 

Q. Please state the substance of that conversation with Mr. 

122 FitzSimons? 

Mr. Davis: Objected to unless it be made first to appear that the 
witness is unable to state exactly what occurred between him and 
the defendant FitzSimons. 

By Mr. Merillat: 

Q. Can you state the exact words you said to him and the exact 
words he said to you at these conversations? A. No, sir; that would 
be impossible now. 

Q. Please state the substance of these conversations? 

Mr. Davis: Objected to as incompetent, irrelevant and immaterial. 

A. I think the substance of our conversation in regard to the 
value of that property and the sale of it was that I proposed being in 
the real estate business and to take this property for sale; to adver¬ 
tise it and to sell it. I said that I thought I could get the original 
cost of the property for the syndicate. I thought so at the time and 
I think so yet. 

Q. What, if anything, did you say as to putting a man out upon 
the ground? 

Mr. Davis: That is objected to as irrelevant and immaterial. 

A. I proposed to do whatever was necessary in the way of an 
agency for the property to sell it; to put a man out there or to ad¬ 
vertise it in even’ way and to put it on sale and try to work it off. 

Q. At this time were you a real estate agent? A. Yes, sir. 

Q. m State whether or not the property had been subdivided 

123 at this time? A. It had. 

Q. Was Mr. FitzSimons a trustee of the syndicate with ref¬ 
erence to this property at the time of your conversations? A. He 
was. 

Q. Had the property already been for sale to Tait and Omwake? 
A. That is the understanding that it was. It was not so stated to 


64 


GEORGE W. DRIVER VS. JAMES H. BRUNEMER ET AL. 


Q. You had not heard or learned as a syndicate member of any 
sale? A. No, sir. 

Q. What did Mr. FitzSimons say when you proposed to take and 
sell this property and sell the lots composing it? 


Mr. Davis: That is objected to as to the defendants other than 
FitzSimons for the reason that the terms of his trusteeship as indi¬ 
cated by the certificates heretofore offered in evidence do not author¬ 
ize him to make statements of any nature now inquired of either to 
bind himself in the character of a trustee or to bind those for whom 
he stood in that relation. 

Mr. Merillat: Is that objection made as counsel for Mr. Fitz¬ 
Simons? 

Mr. Davis: No, sir. That is indicated by the objection. 


A. T do not know what he said in regard to the matter, hut he 
did not propose to let me have it in that way arid the next thing I 
knew of the matter it was sold. 

124 Q. Did he express a willingness for you to go out and sell 
the property? A. No, sir. 


Mr. Davis: This is objected to as 


irrelevant and immaterial. 


By Mr. Merillat: 

Q. Did he decline to permit you to sell it? 

Mr. Davis: Same objection. 

A. He did not decline to permit me to go and find a purchaser 
for it for him. I suppose he would have accepted it if 1 had brought 
a purchaser for the whole property. lie proposed to sell the whole 
syndicate in one bunch. 

Q. Please state whether or not you were consulted prior to this 
sale to Tait and Omwake by the trustees, FitzSimons and Meehan? 

Mr. Davis: That is objected to as irrelevant and immaterial. 

A. I was not. 

Q. Please state whether or not you were satisfied with the sale 
of this property at $20,000.00? 

Mr. Davis: Objected to as immaterial and irrelevant. 

A. I was not. 

Q. State whether or not either of the trustees consulted you with 
reference to the extension of time within which the contract between 
yourselves and Tait and Omwake should be carried out and the 
deferred purchase money paid? 

Mr. Davis: Objected to as immaterial and irrelevant. 

A. I was not. 

Q. Please state whether or not you had any conversations 
125 with him with reference thereto; the conversations word for 
word, if you can give them, and if not, the substance thereof? 

Mr. Davis: Objected to as immaterial and irrelevant. 



GEORGE W. DRIVER VS. JAMES H. BRUNEMER ET AL. 6f) 

A. Nothing was said in regard to the matter by the trustees in 
regard to the extension of time. 

Q. Were you willing that the trustees should extend the time for 
payment for this property by Tait and Omwake as they agreed to 
do? 

Mr. Davis: Objected to as leading, incompetent, irrelevant and 
immaterial in view of the preceding answers of the witness and 
hypothetical and conjectural. 

A. I was not willing for any such extension. 

Q. Did you agree to the original terms of sale and the giving of 
long terms for the sale of this property to Tate and Omwake and 
permission for them to pay for the property, and outside of the small 
down-payment, out of sales they should make of lots? 

Mr. Davis: Objected to as leading, irrelevant, immaterial and 
unwarrantably assuming the matters stated in the question. 

Mr. Merillat: I ask whether counsel is making this objection 
as counsel for FitzSimons and Meehan? 

Mr. Davis: It has been distinctly stated that unless otherwise 
appearing in the objection every objection made is in behalf of the 
defendants Driver, FitzSimons and Meehan, and each of them, and 
every objection heretofore made is similarly to be understood. 

Mr. Merillat: Do I understand then that the objections 
126 of Mr. Davis are the objections of counsel for FitzSimons 

and Meehan? 

Mr. Davis: Unless otherwise appearing from the objections, and 
each of them. 

Hereupon the question was read. 

A. I suppose in accepting money as payment for my interest in 
the sale I accepted their terms of sale—recognized it because I 
thought there was no other way out of it. I did it because I thought 
there was no other way out of it. 

Mr. Davis: The reason assigned by the witness is objected to as 
incompetent, irrelevant and immaterial. 

By Mr. Merillat: 

Q, Prior to the time that you received a payment were you aware 
that the trustees were making a sale of this entire- A. Yes, sir. 

Mr. Davis: Objected to as irrelevant and immaterial. 

By Mr. Merillat: 

Q. Were you aware of it prior to the time the trustees had actually 
made the sale to Tait & Omwake? A. Yes, sir. 

Q. Did you know prior to the time that they sold it to Tait <fc 
Omwake that they were giving Tait and Omwake these terms? A. 
No, sir. 

• Mr. Davis: Objected to as cross examination of the witness and 
as irrelevant and immaterial and for the other reasons assigned. 
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By Mr. Merillat: 

Q. Would you have assented to the sale of the property 

127 with the right in Tait & Omwake as purchasers to pay for 
the property out of sale of lots, or very largely to pay for it 

in that way, had you known it beforehand, and at the price of 

twentv-thousand dollars? 

%/ 

Mr. Davis: Objected to as leading and unwarrantably assuming 
the matters stated in the question, and as hypothetical and con¬ 
jectural. 

A. I would not have consented to any sale at that time. 

Q. Did you at any time see George W. Driver concerning this 
matter? A. Once. 

Q. Can you state in words exactly what he said and exactly what 
you said? A. No, sir. 

Q. If not, then, please give the substance of the conversation 
between vourself and Mr. Driver and state as nearly as you can when 
and where it occurred. 

Mr. Davis: Any statement made by the witness is objected to until 
he lirst states the time, place and circumstances of the supposed 
conversation. 

A. I don’t know exactly how long after I understood this sale 
had been made. 1 was dissatisfied with the sale, as others, and I 
looked up Mr. Driver who was just living at—I don’t know the 
number of the house, but it was on the south side of Pennsylvania 
Avenue, I think, between 13th and 14th Streets, but I am not sure— 
1 went there to see him and met him and talked with him about the 
matter. I told him I was dissatisfied with the sale and I wanted 
his cooperation in regard to an action against the trustees 

128 to set aside the sale and make the best 1 could out of it. 
His answer to me, as far as I can make it out at present, was 

that he did not want anything to do with it; that he was glad to 
get out of it in any shape. That is about the substance of our 
conversation. 

Mr. Davis: No Cross examination. 

JAMES H. BRUNEMER. 


Signed for the witness by me by consent this 28 day of December, 
A. D. 1910. 


EDWIN L. WILSON, 

Examiner . 


Edward P. Burkett, produced as a witness on behalf of the com¬ 
plainants, and after being duly sworn, testified as follows: 

By Mr. Merillat: 

Q. Please state your age, residence and occupation? A. Forty- 
four years; 1328 Riggs Street; clerk in the Government service. 

Q. What occupation did you have in the years 1890 to 1892, 
both inclusive? A. I was salesman in Davis D. Stone’s office. 
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Q. Are you acquainted with, and were you acquainted in the 
years 1890 to 1892 with Edwin C. FitzSimons, George W. Driver 
and Timothy D. Keleher? A. I knew them by sight. I don't know 
that I ever met Mr. Driver. I think I have met Mr. FitzSimons. 

Q. Where did you become acquainted with them and 

129 where did you see them in those years? A. At the office. 

Q. At what office? A. #804 F street. 

Q. Whose office was that? A. David D. Stone's office. 

Q. Please state whether or not you saw all three of those men¬ 
tioned, Timothy D. Keleher, George W. Driver and Edwin C. Fitz¬ 
Simons in that office in those years? A. I have seen them in and 
out, but not together. 

Q. Please state whether or not in those years you saw them there 
frequently or otherwise? A. That I could not say, whether it was 
frequent or not. I have seen them come in and out. Just how 
often I could not say. 

Q. Can you approximate whether or not it was what you would 
call frequent or simply casual? A. Well, frequently enough to 
know them by sight. 

Q. Did they have any business in the office, if you know? A. I 
could not say whether they had any business. I saw them come in 
and go out. I presume they had some business there. 

Mr. Davis: The presumption of the witness is objected to as in¬ 
competent, immaterial and irrelevant. 

By Mr. Merillat: 

Q. Who used to see them in the office? A. I don’t know. They 
went through our office into the next room. I could not say. 

Q. Whose office was in the next room? A. David D. 

130 Stone. 

Q. Himself personally? A. Yes, sir. 

Q. Do you know Mr. Peter J. Meehan? A. Yes, sir. 

Q. Did you know him in those years, 1890, 1891 and 1892? A. 
I could not say when I got acquainted with Meehan. 

Q. State to the best of your knowledge and recollection whether 
or not you saw Mr. Meehan in and about David D. Stone’s office 
in those years? A. I have seen him in the office when I was as¬ 
sociated with Mr. David D. Stone, but just what years I could not 
say. 

Q. Please state whether or not from 1890 to 1892 you were a 
man of means? 

Mr. Davis: Objected to as immaterial and irrelevant. 

A. What do you mean? 

A. Did you have as much as seven thousand dollars to loan? A. 
No, sir. 

Q. Please state whether or not at any time in the years from 1890 
to 1892, or in the year 1891, you ever loaned the sum of seventy-six 
hundred dollars to David D. Stone on property adjoining the Amer- 
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ican University or Methodist University known as Wesley Heights? 

A. I did not have that amount. 

131 Q. My question is, did you ever loan it? A. No, sir, 
I did not. 

Q. By a deed placed of record you purport to have loaned Mr. 
Stone $7600. on a second deed of trust on certain property of which 
Mr. David I). Stone and George W. Driver were trustees situated 
near the American University. Did vou ever make a loan in that 

%J 4 / 

amount to them? 

Mr. Davis: We object to that as purporting to state the contents 
of a writing which is itself the best evidence on the matter of its 
contents, and moreover that the witness should not be interrogated 
respecting the contents of a writing without it being submitted to 
him for inspection before answering it. 

Mr. Merillat: T am not asking with regard to the contents of a 
writing, but whether or not he ever did loan the money. 

Now my question is, did you ever loan $7600. on that property 
to David D. Stone? 

Mr. Davis: Is that all the question? 

Mr. Merillat: Yes, sir. On that property? 

A. I did not have it to lend. 

Q. Have you any knowledge of the organization of a syndicate 
known as the Wesley Park Syndicate, the syndicate for some ground 
near Tennallytown and the American University? A. Not to i. 
recollection. I am not familiar with the svndicate. 

Q. Have you any knowledge of the organization and promotion 
of syndicates in that office for ground in the vicinity of the 
13*2 American University and Tennallytown? A. Well, only 
hearsay. I heard there were syndicates formed, but just 
what the details were I could not say. 

Q. Who were in such of those syndicates as far as you were in¬ 
formed? 

Mr. Davis: That is objected to. The witness has already said 
that whatever knowledge he might have on the subject is derived 
through hearsay. 

Mr. Lyons: It is entirely irrelevant and immaterial. 

A. I don’t remember of being informed just who composed the 
syndicates. 

Cross-examination. 

By Mr. Davis: 

Q. Mr. Burkett, was it unusual for your name to be used in trans¬ 
actions of borrowing and loaning in the office of Mr. Stone? A. I 
was associated there as salesman and paper was brought to me in 
those days—it is a long while ago. 

Q. Is it not a fact that it was the practice in that office for your 
name to be used in the transactions in a purely informal way, the 
details of which transactions you knew nothing about and were not 
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personally concerned with? A. The papers were simply brought 
to me and asked to he signed and I signed them and that is all I 
knew about them. 

Q. The point is, the use of your name was not uncommon in 
that way in the office? A. Just how often I don’t know. 
133 I don’t remember. 

Q. But not uncommon? A. No, sir. 

Redirect examination. 

By Mr. Merillat: 

Q. Do you know whether or not the papers you actually signed 
actually represented what they purported to represent? A. The 
papers were brought to me to be signed and 1 put my name to them 
without looking through them to see them. It was just simply a 
matter of form, I suppose. 

Q. Did you know whether or not the money was actually loaned 
which in some cases the papers purported to represent as having 
been loaned? A. That I could not state. 

EDWARD P. BURKETT. 


Signed for the witness by me by consent this 28 day of December, 
A. D. 1910. 

EDWIN L. WILSON, 

Examiner. 


Hereupon the further taking of testimony in this cause and on 
this behalf was adjourned to meet again at 11 o’clock Tuesday, 
September 27", 1910, at the same place. 

EDWIN L. WILSON, 

Examiner. 

134 Washington, D. C., September 27", 1910. 

Met pursuant to adjournment at the law offices of Charles 11. 
Merillat, Esq., Bond Building, for the purpose of taking additional 
testimony on behalf of the plaintiffs. 

Present: Messrs. Charles II. Merillat and Mason N. Richardson, 
on behalf of the plaintiffs; Messrs. Henry E. Davis and Simon Lyon 
on behalf of the defendants Driver, FitzSimons and Meehan. Ex¬ 
aminer and the defendants Driver and FitzSimons in person. 

Whereupon Edwin C. FitzSimons, one of the defendants, called 
on behalf of the plaintiffs, and after being duly sworn, testified as 
follows: 

Bv Mr. Merillat: 

«/ 

Q. Mr. FitzSimons, please state your full name, age, residence 
and occupation? A. Edwin C. FitzSimons; age 63; occupation, clerk 
in the Treasury Department; residence, Washington, I). C. 

Q. You are one of the defendants in the pending cause entitled 
Brunemer, et al. vs. Driver, et al? A. Yes, sir. 
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Q. You are one of the trustees, I l>elieve, at present in connection 
with Peter J. Meehan in what is known as the Wesley Park Syndi¬ 
cate, which is the subject matter of this suit? A. Yes, sir. 
135 Q. When did you first become interested in that property? 
A. I think it was about 1890. 

Q. Were any other persons interested with you in 1890?* A. 
Eight persons were interested in it. 

Q. Who were they? A. There was Mr. Timothy D. Kelelier, 
\bel Hart, David P. Stone, Genevieve Yeager, Theodore Daven¬ 
port, II. J. Rannells and myself. That would be seven, and George 
W. Driver. 

Q. W as that property held by a syndicate of eight? A. Tt was 
purchased bv a syndicate of eight and held bv the syndicate of eight. 

Q. Wh .' were the trustees in that syndicate of eight? A. David 
D Stone and George W. Driver. 

Q. What did the members of that syndicate pav for the land? 
A. $21,800. 

Q. How many shares were there? A. Eight. 

Q. Did each person hold one share? A. Yes, sir. 

Q. W ns that property subsequently sold or transferred to a syndi¬ 
cate of fifty-seven shares? A. The same property; yes, sir.' 

Q. When was that? A. Tn about 1892. I should think. 

Q, What was the basis of the organization of the syndicate 
138 of fifty-seven shares? A. I don’t know as I can get the 
basis of it. 

Mr. Lyons: Be a little more specific. 


Bv Mr. Merillat 


(^. Please state whether or not there were other persons interested 
in the syndicate of fifty-seven than the syndicate of eight? A. The 
syndicate of eight were interested in the fifty-seven shares. 

Q. Were there any other persons than the syndicate of eight who 
were holders of the fifty-seven shares? A. Any other persons? 

Q. Yes, sir. A. Yes, sir, several of them. 

Q. What, if anything, did they pay for their l-57th share, these 
persons who were not in the syndicate of eight? A. The new syndi¬ 
cate was formed on the basis of forty thousand dollars and they paid 
l/57th with a cash payment of five hundred dollars. 

Q. Was there a mortgage upon the property when the syndicate 
of fiftv-seven was formed? A. Yes, sir. 

Q. Did each of the fifty-seven bear his pro rata share of that 
mortgage debt according to his shareholdings? A. Yes, sir, every 
one was assessed l/57th of the deferred payments. 

Q. What, if anything, did the persons.who were in the syndicate 
of eight pay for an interest in the syndicate of fifty-seven shares,] 
or how did the members holding a %th certificate acquire 
137 any interest in these fifty-seven shares? A. They already 
had an interest in the property of ten thousand dollars. 

Q. You mean by that that Ten thousand dollars was the amount 
of cash that had been paid by the eight persons on this purchase 
price of $21,600.00? A. Yes, sir. 
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Q. So there remained $11,600 00 in notes? A. Yes, sir, in notes. 

Q. What did they receive in return for their surrender o.' certifi¬ 
cates of %th each? A. Yes, sir, they surrendered certificates of Vsth. 

Q. What did they receive in return therefor? A. The attempt 
was made to sell the fiftv-seven shares, but we were onlv able to sell 
ten and the forty-seven shares unsold were divided between the eight, 
giving each of the eight 5%ths shares, making a total of fifty-seven 
shares. 

Q. Then, as T understand it, each person holding a Vsth received 
5%ths shares in the second syndicate, making a total of forty-seven 
shares? A. Yes, sir. 

Q. The ten shares were sold at $500.00 each to the other persons; 
these other persons likewise assuming their pro rata proportion along 
with the forty-seven shares of the $11,600.00'debt. Is that correct? 
A. Yes, sir. 

Q. What was done with the five thousand dollars that 

138 these ten persons paid in? A. It was paid to David D. Stone. 

Q. What did he do with it? A. He took up the notes. 

Q. Took up what notes? A. The notes that were due about that 
time or shortly after. It was paid to Stone in consideration of the 
notes. 

Q. In consideration of what notes? A. The notes that were due 
about that time. 

Q. You mean the $11,600.00 notes? A. No, sir. 

Q. What other notes? A. The $11,600 was not in one note. It 
I was in three or four notes. 

Q. Yes, sir. A. But there was a note due about that time, or 
shortly after, that Stone went to the bank and paid and gave the 
note to me. 

Q. Gave the note to you? A. After it was paid. 

Q. Have you that note? A. Yes, sir. 

Q. Please produce it. A. Those are probably the notes, as near 
as I can come to the date of it. (Witness hands counsel notes.) 

Q.. Do you now refer to the notes for $2800 dated November 1, 
1890, the note for $1,000 dated November 1, 1890, and the note for 
$2,000 dated March 15, 1890? A. Those are the notes f 

139 think that the five thousand dollars went to take up. 

Q. I will ask you whether or not there was ever a payment 
I or an assessment made in 1891 on the syndicate of eight for the pay- 
I ment of interest and part of the principal of the debt that was on 
I the property when the syndicate of eight acquired the same? A. 
I Have you got the amount there? 

Q. The amount of the assessment being $278.05. A. Well, that 
Iwas paid by Stone and Driver, was it not? 

Q. Yes, sir. Was an assessment made on you for that amount? 

| | A. Yes, sir, there was. 

Q. Did Stone and Driver as trustees call on the members of the 
■ syndicate of eight to make a payment—any pro rata payment on 
■ account of the interest and principal of the debt that was on the 
■property? A. They did; yes, sir. 

Q. I hand you this paper dated February 19", 1891, and ask you 
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whether or not you received it or a copy of the same at any time? 
A. Yes, sir, I did. 

Q. From whom did you receive a copy of this, if you know? 
A. It came bv mail. I don't know. 

Q. Now it says “make check payable to David D. Stone and 
George W. Driver, trustees.” Did von make vours by check? A. I 
paid the amount in currency to David I). Stone. 

Mr. Merillat: We offer the paper in question in evidence 

140 and ask the Examiner to mark the exhibit as “Fitz Simons 
A-l”. 

Q. Was a report or memorandum at any time made by yourself 
and Keleher as trustees to the syndicate of eight concerning the re¬ 
ceipts of cash from the ten shares and the disbursements of that 
cash? A. There was. 

Q. I hand you this statement headed “Memoranda of Sale of 
Property Adjoining Methodist University Site” and ask you whether 
or not that is a copy of the report made by Keleher and you? A. 
This was a copy. 

Q. Was that sent to all the members of the syndicate of eight? 
A. I presume it was. 1 had one and 1 think Mr. Driver got one, 
but 1 cannot state for the eight people, whether they got them. 

Q. You were one of the trustees? A. Yes, sir, I was one of the 
trustees. 

Q. And the sending out of the report or memoranda would be by 
you as trustee, would it not? A. Not necessarily. 

Q. How did it come- A. Maybe that that was prior to my 

having anv activitv with it at all. 

Q. Major Keleher has testified you were the financial man in the 
transaction. A. I was subsequent to the formation of the syndi¬ 
cate. 

141 Q. As far as you know all the members of the syndicate 
of eight received a copy of the memoranda? A. Yes, sir, I 

\ resume they did. 

Mr. Merillat: We desire to offer in evidence the paper in ques¬ 
tion mid ask that it be marked as exhibit “Fitz Simons A-2.” 

Mr. Davis: 1 object to the admission of the paper so far as it con¬ 
cerns the defendant Driver for the reason that on its face appears 
he is not a party thereto nor is he mentioned therein. 


By Mr. Merillat: 

Q. Were there any disbursements of any kind subsequent to the 
organization of the syndicate of fifty-seven shares made to persons 
who were in the syndicate of eight? Any dividends or disburse¬ 
ments? A. Prior to the formation? 

Q. After the formation of the syndicate of fifty-seven. A. There 
were no dividends declared. There was nothing to declare from, 
but there may have been disbursements for expenses. 

Q. Was this memorandum of sale which has been introduced in 
evidence as exhibit “Fitz Simons A-2” correct so far as you know 
and knew at the time? A. 1 think it was. 
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Q. Did you ever question it? A. No, sir. 

Q. Which stated that the syndicate of eight owned $3800 in 
notes secured under this deed of trust and that a dividend or dis¬ 
tribution would be made to each of the forty-seven shares 

142 out of the payment of this $3800 note. Was that done? A. 
Never any dividend made. It was merely a credit given. 

Q. Credit given how? A. The original eight. There was no 
money paid out. There was no dividend made. There was credit 
given. 

Q. In what form was that credit given? A. It was credit given by 
reducing the assessment on the notes that were paid. 

Q. What do you mean by credit given by reducing their assess¬ 
ment on the notes that were paid? A. The five thousand dollars 
went to the credit of the original eight, reducing their assessment. 

Q. In other words, the original eight persons got the benefit of 
this five thousand dollars? A. It was their money. It was their 
property they had sold and received that much in payment. 

0. As I understand, then, what happened was you succeeded in 
selling off ten shares of the fifty-seven shares and you used the 
proceeds by placing the same to the credit, use and beneft of the 
syndicate of eight. Is that correct? A. Yes, sir. 

Q. Did George W. Driver receive his share of those benefits? A. 
I presume he did. 

Mr. Davis: I object to the presumption of the witness. 

143 By Mr. Merillat : 

Q. When the synuicate of eight was originally formed how mucii 
mortgage was on the property? A. $13,(500. 

Q,. $2,000 was then paid off by assessments on the syndicate of 
eight and that reduced it to $11,(500.00? A. Yes, sir. 

Q. Then you subsequently formed a syndicate of fifty-seven 
shares giving each of the eight b 7 /sth shares and in addition you got 
live thousand collars in money by selling the ten shares at five 
hundred dollars each to new parties. Is that correct? A. Yes, sir. 

Q. And that five thousand dollars you say was used in paying off 
certain deeds of trust—certain notes in which the syndicate "of eight 
were interested. Is that correct? A. Yes, sir. 

Q. And each of the syndicate of eight got his proportion of this 
five thousand dollars by paying off these notes in which he was 
interested. Is that true? A. Yes, sir. 

Mr. Merillat: We desire to offer that in evidence. The name 
is marked as complainants’ exhibit “FitzSimons A-2.” 

Witness: One of those notes, Mr. Merillat,*belongs in that class— 
that two thousand dollar note. One of those two thousand dollar 
notes belongs to the assessment of Stone & Driver. 

Q. Now, then, as I understand, this note of two thousand which 
you have produced dated March 15, 1890, was j)aid off by the 
original eight by means of this assessment called for in the 

144 paper dated February 19", 1891? A. Yes, sir, that is right. 

Q. That is correct? A. Yes, sir, that is correct. ' 
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Mr. Merillat: In order that there may be no confusion we ask 
that that note be marked “FitzSimons A-3.” 

Q. Then, as I understand it, after this note of $2,000 was paid 
off there were notes outstanding of $2800 and $1,000 which would 
mature? A. Yes, sir. 

Q. And the ten shares were sold for $5,000 and with that money 
the syndicate—the trustees, or some one or one or more of the 
trustees paid off this $3800 of maturing notes? A. Yes, sir, that 
is correct. 

Q. And thereafter, is it not true, those notes aggregating $3800 
were held by the syndicate of eight? A. They were held by David 
D. Stone. 

Q. He held them for the use and benefit of the syndicate of 
eight? A. He held them as one of the property. 

Q. He was the title owner? A. Yes, sir, he was title owner of the 
property. 

Q. After the five thousand dollars had been used did you turn over 
any of these notes, or any part of the thirty-eight hundred dollars, 
that was paid off to the syndicate of ten—to the ten who had con¬ 
tributed that five thousand dollars? A. I)o you mean in excess of 
thirty-eight hundred dollars? 

145 Q. No, sir. A. You want to know if the amount in excess 
of thirty-eight hundred dollars was turned over to a member 

of the syndicate? 

Q. Yes, sir. A. No, sir. 

Q. What was done with the $1200 over and above the $3800.00? 
You said there was five thousand dollars and these notes aggre¬ 
gated $3800. A. That statement will show better than my memory. 

(Witness hands counsel paper.) 

A. (continued.) Now, your question is what disposition was 
made of the $1200.00? 

Q. In excess of the $3800.00. A. That I don’t know. 

Q. This memoranda of sale which you stated you knew at the 
time to be an accurate statement sets forth a commission of $725. 
To whom was that paid? A. I don’t know. I did not collect the 
money and I did not disburse it. 

Q. Who, if you know, interested these ten shares that paid in five 
hundred dollars each? A. Well, I sold two of the shares to Mr. 
McKevitte. Outside of that I don’t know who sold the other shares 
or interested the people to buy them. 

Q. Did you collect the one thousand dollars from McKevitte. A. 
Yes, sir. 

Q. What did you do with the money? A. I paid it to David D. 
Stone. 

146 Q. Cash or check? A. I could not tell you now whether 
it was cash or check. 

Q. Did you have a bank account at that time? A. I think I did 
Mr. Merillat, but I am not clear on it. 

Q. In what bank? A. The Lincoln Bank. 

Q. After the $3800. was used to pay off the $3800. on the $11,600. 
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of mortgage indebtedness, what was done with the notes? A. What 
do you mean, the unpaid notes or the notes that were paid? 

Q. The notes that were paid. A. They were delivered to me. 
Mr. Stone took up the notes and turned them over to me as they 
were paid. We never had possession of any notes until they were 
paid. 

Q. So, as I understand, $3800. out of the $5,000. paid off these 
two notes? A. If that statement is correct. If it says so on the 
statement. You see the statement is better than my memory. 

Q. And thereafter the notes were turned over to you? A. Yes, sir. 

Q. You gave the syndicate of eight credit for their respective parts 
of that $3800. Is that true? A. Yes, sir. 

Q. That is so? A. The statement show r s it there. 

Q. Did you give the persons who had paid in five thous- 

147 and dollars for ten shares any credit for any part of this 
$3800. that their money had paid off these notes with? A. 

No, sir, that was a profit on the sale. 

Q. Then, as I understand, the profit on the sale was these two 
notes of $3800. and in addition the $1200. which made up the $5,- 
000. Is that correct? A. How is that? 

Q. As I understand the situation, then, this $3800. with which 
these notes were taken up and $1200. making up the $5,000. was the 
profit on the sale? A. On the sale for the ten shares. 

Q. And the trustees of the syndicate of eight also were interested, 
were they not, as members of the syndicate of fifty-seven. That is 
true, is it not, that Stone and Driver as trustees of the syndicate of 
eight were both interested in the syndicate of fifty-seven? 

A. They became members of the fifty-seven syndicate. 

Q. And the trustees of the syndicate of fifty-seven, Keleher and 
FitzSimons, were likewise individual members of the syndicate of 
eight? A. FitzSimons and who? 

Q. FitzSimons and Keleher you said had previously been mem¬ 
bers of the syndicate of eight? A. Yes, sir. 

Q. Did you have occasion after the syndicate of fifty-seven shares 
was formed to make assessments for the payment of the taxes and 
the remainder of the mortgage debt? A. I did. 

Q. Did you call on the fifty-seven for payments of interest 

148 on the whole of the $11,600.00? A. Yes, sir. 

Q. Did George W. Driver get credit for his proportionate 
part of his Vgth of this $3800. represented by these notes? A. From 
that statement I should say the eight people got credit. 

Q. You recognize him as one of the beneficiaries of this profit of 
five thousand dollars? A. He was one of the syndicate of eight. 

Q. And likewise one of the beneficiaries of this profit received 
from the organization of the syndicate of fifty-seven or the second 
syndicate? A. If you put it that way. 

Q. Why was it that there were only ten shares at five hundred 
dollars each sold? A. Because we could not sell any more. Our in¬ 
tention was to sell the fifty-seven shares and get out of the thing. 

Q. Whose intention? A. The intention of those interested in 
it. The property was offered for sale by those interested. 
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Q. Who do you mean? A. Myself for one. 

Q. Who else? A. Everybody else interested. 

Q. Was there any discussion of this matter by the syndicate of 
eight? A. I never heard anything said by the members of the 
syndicate of eight. I didn’t know all of them. Some of 

149 them I had never seen. 

Q. Did you know Mr. Driver? A. Yes, sir. 

Q. Had you talked with him about forming these fifty-seven 
shares and taking over the syndicate of eight? A. I don’t remember 
of having any conversation with Mr. Driver. 

Q. He as trustee had to make a deed to yourself and Keleher, 
didn’t he? 

Mr. Lyon : We are discussing the legal proposition. 

By Mr. Merillat: 

Q. Stone and Driver as trustees made a deed to yourself and Kele¬ 
her as trustees, did they not? 

Mr. Davis: Objected to as calling for the contents of a writing 
which is itself the best evidence of its contents and as shown by the 
pleadings and throughout the proceedings the same is on record and 
if the original cannot be produced, the absence of which is not suffi¬ 
ciently accounted for to introduce secondary evidence of its contents, 
the record of it is available for all purposes. 

By Mr. Merillat: 

Q. You were called upon by the subpoena duces tecum to produce 
all the deeds of the syndicate of eight and the syndicate of fifty- 
seven. Have you those deeds? A. I have produced everything I 
have got. 

Q. Please produce those deeds. A. I don’t believe there are any 
deeds. 

(Witness examines papers produced by him.) 

Q. Have you those deeds? A. I have no such deeds. 

150 Q. Have you any deeds of any osrt of the present syndi¬ 
cate? A. The deeds from the present syndicate to Mr. Tait. 

Q. Have you any other deeds from the deed from you and Mee¬ 
han recently made to Tait and Omwake? Have you any deeds other 
than those deeds? A. No, sir. 

Q. Then you haven't any deed from Driver and Stone, trustees, 
to Keleher and FitzSimons, trustees? A. No, sir. 

Q. Who became the nanaging trustee after this syndicate of fiity- 
seven was formed. W ho handled the papers and affairs and made up 
the accounts? A. Mr. Keleher did until after the syndicate was 
formed and then I assumed charge of it. He was very busy and he 
said he was not able to attend to it. 

Q. Did he deliver to you the books and records of the syndicate? 
A. Never had any books. 

Q. Did he deliver to you the deeds? A. No, sir. 
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Q. What has become of the deed from Stone and Driver, trustees, 
to Keleher and FitzSimons, Trustees? A. I don’t know. 

Q. What has become of the deed of Stone and Driver—to David 
D. Stone and George W. Driver? A. The deed to them? 

Q. Yes, sir. A. I am sure I don’t know. 

151 Q. Did you sign this report headed “Memoranda of Sale 
of Property Adjoining Methodist University Site,” the copy 

of which is signed “E. C. FitzSimons and T. D. Keleher, trustees.” 
A. I did not sign that report. 

Q. You were aware prior to this memorandum of sale being sent 
out of its contents? A. I accepted that memorandum of sale as the 
other shareholders did. I did not make it up. 

Q. Who put the name “E. C. FitzSimons” on the paper that was 
sent out to the members of the syndicate of eight? A. I don’t 
know 

Q. Did you? A. No, sir. 

Q. Who did? A. T don’t know. 

Q. Were you aware that this paper headed “Memoranda of Sale” 
had your name attached to it? A. Not until T saw it. 

Q. When did you first see it? A. I received it by mail. 

Q. When did you receive this paper by mail? A. I couldn’t tell 
you the date of it now. 

Q. About when? A. About the formation of the syndicate. 

Q, About the time of the formation of the syndicate of fifty- 
seven? A. Yes, sir. 

152 Q. Did you ever object to this statement or to the append¬ 
age of your name to it? A. I never raised any question 

about it. 

Q. Did Mr. Driver ever object to it or to any statements therein 
contained? A. I don’t know. I cannot speak for Mr. Driver. 

Q. Did he ever object to you about any statements made in it? 
A. No sir, I don’t know as he ever made any objections to it now 
at all. 

Q. From whom did you get authority to enlist anybody and sell 
them two shares in the syndicate of fifty-seven? A. I got authority 
from nobody. 

Q. How did you come spontaneously to interest persons in a new 
syndicate without authority? A. In a casual way. Mr. McKevitte 
and 1 were out to lunch and during the conversation the matter was 
brought up and he thought it was a good thing and then he made 
inquiry of Craig and Harding. He at that time was a traveling 
salesman for some furniture house and he reported to me that they 
said it was an elegant investment. 

Q. You were not selling your %th share to Mr. McKevitte—You 
were not undertaking to sell your %th interest in the old syndicate 
to Mr. McKevitte? A. No, sir. 

Q. You were undertaking to sell him two shares in the syndicate 
of fifty-seven? A. Yes, sir. 

Q. From whom did you get the authority to sell him two 

153 shares out of the total of fifty-seven? How did you know 
you could do that? A. I did not get the authority in the 

first place from anybody. 
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Q. How did you know it was agreeable to divide it up into fifty- 
seven shares? A. It was already divided up. 

Q. What do you mean it was already divided up? A. The syndi¬ 
cate was in existence then. 

Q. What syndicate was in existence then? A. The fifty-seven 
shares. 

Q. Had your Vgth already been turned into 5 ygths shares? 
A. At that time? 

Q. Yes, sir. A. No, sir, I think not 

Q. How was it that it was agreed to form a syndicate of fifty-seven 
and who agreed to form the syndicate of fiftyseven? A. I could 
not say now. 

Q. How did you know you could interest McKevitte and sell him 
two shares for five hundred dollars each and deliver them if you did 
not have any title to the property without you got authority from 
some one? A. That I don’t know’. 

Q. Was there any agreement on the part of the syndicate of 
eight that the syndicate of fifty-seven shares should be formed? 
A. There must have been an agreement or unless it never 

154 would have been formed. 

Q. Who agreed to it? A. I could not tell you who or how 

many. 

Q. Did you ever hear any objection from the syndicate of eight 
to turning their interest in the old syndicate into a syndicate of 
fifty-seven shares and receiving themselves 5 %ths shares each and 
getting in five thousand dollars of new’ money? A. No, sir, I never 
heard any. 

Q. Were the members of the syndicate of eight aware that a 
syndicate of fifty-seven shares w’as being formed and that you were 
engaged in selling shares at five hundred dollars each? A. I don’t 
know’ how’ many were, if any. 

Q. Were the trustees w’ho w’ere holding the title to this property 
for the syndicate of eight aw’are of the fact that the syndicate of 
fifty-seven shares was forming? A. I don’t know 7 . 

Q. Had the fifty-seven shares been sold, or had ten of these fifty- 
seven shares been sold and the money received prior to the time that 
the title to the property w’as transferred to yourself and Keleher as 
trustees? A. No, sir, I think not. 

Q. Was the syndicate of fifty-seven in the course or process of 
formation prior to the time that the title w’as transferred by Stone 
and Driver, trustees, to Keleher and FitzSimons, trustees? A. I 
don’t remember now. I think not. 

Q. Perhaps I can refresh your recollection on that score. I hand 
you a paper marked exhibit 4, signed Edwin C. FitzSimons, 

155 1300 F Street, Northwest, and ask if that is your signature 
and whether or not you sent that letter to Mr. McKevitte? 

A. Yes, sir, that is my signature. I cannot tell who it was sent to. 

Q. Did you as a matter of fact write and send certain packages 
and documents to Mr. McKevitte? A. Yes, sir. 

Q. Have you afiy doubt that this is one? A. No, sir, not much. 

Q. This is dated August 19th, 1891. Is that the date approxi- 
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mately on which you signed this exhibit 4? A. Yes, sir, that seems 
to be the date. 

Q. Now refresh your recollection and state whether or not the 
syndicate of fifty-seven was in course of formation as stated in that 
paper at the time you sent that to McKevitte at the time you issued 
that statement? A. I could not tell you Mr. Merillat. 

Q. I wish you would refresh your recollection and state whether 
or not you were forming that syndicate, after you have examined 
that paper, or endeavoring to promote that syndicate at the time that 
that paper purports to bear date? A. I could not say whether it 
was being formed or what it was now. 

Q. You state in this paper that a syndicate is being formed of 
fifty-seven shares, total price of $40,000.00, and that the shares are 
to be five hundred dollars; the deeds of trust are to be pro rated. 

That is the same basis on which the syndicate was actually 

156 formed, is it not? 

Mr. Davis: The question is objected to as incorrectly stat¬ 
ing the contents of the paper which does not state that a syndicate is 
being formed, but it distinctly states that it is proposed to form a 
syndicate, and the paper on its face, if an invitation at all to respond 
is an invitation to participate in the formation of a syndicate not yet 
formed. 

Mr. Merillat: It is not contended by counsel that the syndicate 
was formed, but the question asked was whether the syndicate was 
in process of formation at this time? 

Sir. Davis: My objection is that the question of counsel assumes 
that the paper states that a syndicate was in progress of formation, 
whereas it distinctly states that it was proposed to form such a syndi¬ 
cate. 

A. Yes, sir. 

Q. Were you at the time of this letter or statement endeavoring to 
procure subscriptions in a syndicate of fifty-seven shares? A. No, 
sir . 

Q. What was your purpose in issuing this letter? Was it an in¬ 
vitation to persons to become subscribers to a syndicate of fifty-seven 
shares? A. It was only a letter that was being written by me in 
relation to it. 

Mr. Merillat: That is submitted it is not responsive to the ex¬ 
amination and I will ask that the question be read. 

(Hereupon the question was read.) 

Mr. Lyon : He answers your question. 

157 Mr. Merillat: He does not answer the question at all. 

Read the question to the witness please. 

(Hereupon the question was read.) 

Mr. Lyon: Just answer the question. 

Mr. Merillat: Answer the question as propounded whether or 
not this paper was an invitation to persons to whom it was addressed 
to become subscribers to a syndicate of fifty-seven shares? 

Mr. Davis: That is objected to as asking the witness to give a 
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meaning to a paper which is itself exhibited and carries its own 
meaning. 

Mr. Merillat: I ask the Examiner to note that the witness has 
not answered the question yet. 

Mr. Davis: The Examiner should note that the witness is asked 
that the question be read. Just answer the question, Mr. FitzSimons. 
(Hereupon the question was re-read.) 

A. Well, I suppose it was. 

Q. You were inviting them to become subscribers in a syndicate 
of fifty-seven shares to purchase and acquire an interest in this very 
property that is now in litigation here? A. Yes, sir. 

Q. By what authority were you asking them to become interested? 
A. The authority as trustee. 

Q. But you were not trustee. The trustees w r ere Stone and Driver 
at this time. 

Mr. Davis: No, sir, they were not. 

Mr. Merillat: With all due respect to counsel, Stone and 

158 Driver November 1st, 1891, some months after, transferred 
this property to FitzSimons and Keleher, trustees; that deed 

being recorded in January, 189*2. This was three or four months 
before that date, and if there be any doubt about it I will prove it by 
the answer of Mr. Driver himself. 

Mr. Davis: I had the impression that this letter inquired about 
was dated December 9th. I now recall it is dated in August. 

Mr. Merillat: It is dated August, 1891. 

By Mr. Merillat : 

Q. Now, you were not at the time trustee? A. It seems not. 

Q. By what authority were you inviting subscribers in a new 
syndicate? You were not the holder of the title to the property? 
A. I don’t know as I can say by what authority. 

Q. Were the trustees aware that attempts were being made to get 
up a syndicate of fifty-seven shares? A. Which trustees? 

Q. Stone and Driver, trustees, who were at this time the holders 
of the legal title to this property? A. Were they aware of it? 

Q. Yes, sir. A. I don’t know whether they were or not. 

Q. From whom did you get any authority to proceed to collect 
five hundred dollars a share from the two shares offered Mr. Mc- 
Kevitte in a syndicate of fifty-seven ? A. I cannot recall it now. I 
don’t know by what authority. It must have been something I have 
forgotten all about. 

159 Q. Were the other persons, as well as yourself, co-operating 
at this time in getting up a syndicate of fifty-seven shares? 

A. Yes, sir, Mr. Keleher. 

Q. Was anybody besides Keleher? A. Not that I can think of 
now. 

Q. How did the title come to be transferred to FitzSimons and 
Keleher, trustees, by Stone and Driver, trustees. What was the 
occasion of that transfer. A. Well, I think Mr. Driver objected to 
being a trustee. _ 
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Q. This paper stated that the shareholders would elect two of their 
number as trustees of this new syndicate, that was being formed. 
Were you and Keleher elected trustees of this new syndicate? 
A. No, sir, I did not know I was trustee until after Mr. Stone told 
me sometime afterwards. There was no election of trustees that I 
am aware of. 

Q. Were you aware that you were trustee at the time the deed was 
made by Stone and Driver, trustees, to Keleher and FitzSimons, 
trustees? A. I think I was. 

Q. You were aware of this? A. I think so. 

Q. For whom were you to be trustees? A. For whom what? 

Q. For whom were you to be trustees, you and Keleher, for the 
syndicate of eight or the syndicate of fifty-seven? A. I suppose 
it was the syndicate of fifty-seven. 

160 Q. You never were in fact trustee of the syndicate of eight, 
as far as you are aware? A. I could not say, Mr. Merillat. 

Q. When did you get McKevitte’s money, prior to the time you 
became trustee of the syndicate of fifty-seven and the title to this 
property being deeded to you as trustee? A. I think it was after. I 
could not tell you the date. I am not clear on it. 

Q. Now, I hand you this paper marked exhibit 1 and dated 
November 17th, 1891, and ask you who wrote the words “Charles A. 
McKevitte, Esq.” Is that your hand writing? A. Yes, sir. 

Q. Now, that paper which is dated November 17th, 1891, states 
that the syndicate has been completed—the syndicate of fifty-seven 
has been completed. Was that a correct statement at the time? 
A. I presume it was. 

Q. Was that statement sent out by you? A. Yes, sir. 

Q. I will ask you to examine this paper dated Oct. 5, 1892, which 
calls for a payment of $71.82, and ask you whether or not that was 
sent to McKevitte by you, or to the other persons interested who 
had subscribed for ten shares? A. Yes, sir. 

Q. I will ask you whether or not in making calls for assessments 
you did not make separate calls on those who were in the original 
syndicate of eight from the calls you made on those wno had 
• subscribed for the ten shares in the syndicate of fifty- 

161 seven? A. You mean for the deferred notes? 

Q. Deferred notes and payments. A. For the $11,600 
you mean after the $5,000. paid in? 

Q. Whether or not in calling for an assessment you did not call 
at the full rate on those? A. In other words, make a distinction? 

Q. Make a distinction? A. No, sir. 

- Q. Did you not give credit to those who were in the syndicate 
of eight after the $3800. had been paid off? A. Not so after the five 
thousand dollars was paid in. After that credit was given on the 
Five thousand dollars—subsequent to that the payments were all 
alike. Our assessments were all alike. 

Q. What did you do with this $3800.00? A. I took up these 
notes. 

Mr. Lyon: That is another $3800. _ _ 
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By Mr. Merillat : 

Q. The total mortgage indebtedness was $13,600.00? A. Yes, sir. 

Q. You paid off $2,000 and that left $11,600.00. The original 
eight paid off $2,000.00 leaving $11,600.00 and thereupon you took 
$3800.00 and paid off $3800.00 of the debt of $11,600. Is not that 
correct A. 1 es sir. 

Q. Now, then, what did you do with that $3800.00? You did not 
give any benefit or return any part of that to those who paid in the 
$5,000.00? A. No, sir. 

162 Q. To whom did it go? A. It went to the benefit of the 
eight people who owned the property. 

Q. In what form did they get the benefit? A. Decreased their 
assessment. 

Q. You mean their subsequent assessment? A. Their subsequent 
assessment. 

Q. You did make a distinction? A. I said we made no distinc¬ 
tion after the $5,000. had taken up these notes. You misrepresented 
me. 

Q. What you did after these subsequent assessments came due was 
to give those who got the $3800.00, the syndicate of eight, credit in 
that way. Is that correct? A. Exactly. 

Q. In what way did you give them credit for that $3800.00? A. 
Credit was given on what their assessment would be. 

Q. In making calls for assessments credit was given on what their 
assessment would be? A. Yes, sir. 

Q. In other words, it extinguished to a considerable extent the 
assessments due by them on the remainder of the mortgage debt? 
A. It lessened their assessments. 

Q. $3800.00 from $11,600 leaves $7800.00. Now then in pay¬ 
ing off any interest on this $7800.00 you would give those who were 
in the syndicate of eight credit for their proportionate part of 

163 this $3800.00 when it came to making their payments on the 
assessment on the $7800.00? A. They had already got credit 

of the $3800.00 on the $5,000.00. 

Q. Did you ever at any time, or can you produce any report, that 
showed this fact to the ten members of the syndicate of fifty-seven— 
those who had paid in this $5,000? A. I think not. There was 
never a meeting held of the shareholders. 

Q. They were not aware, then, of this fact that their five thousand 
dollars was in part used to pay off the debts and for the benefit and 
credit of the syndicate of eight? A. Well, I don’t know as it was 
any of their business. 

Q. They were not aware of it; that is the question. A. No, sir; 
they were not aware of it. 

Q. As far as you knew they were not aware of it until this action 
was taken? A. I suppose not; no, sir. 

Q. Did George W. Driver get his share of the credit from time to 
time? A. If he got credit I presume so. 

Mr. Davis: The presumption of the witness is objected to. 
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By Mr. Merillat: 

Q. Please state whether or not any of the syndicate of eight, sub¬ 
sequently holding 5%tbs shares, subsequently sold their syndicate 
certificates? A. What do you mean, as individuals? 

164 Q. Yes, sir. A. I could not tell you that. 

Q. Did you keep a stock transfer book? A. I kept a list 
of them. When there was any change I made a revised list of them. 
There was really no stock book. 

Q. I will ask you whether or not transfers of stock were made from 
time to time subsequent to the contribution of the $5,000, by those 
who were members of the syndicate of eight? 

Mr. Davis: That is objected to as irrelevant and immaterial. 

A. There were transfers of stock from members who sold their 
stock to different parties. 

Q, Were those transfers by men who were in the syndicate of 
eight and who received 5%ths shares in the syndicate of fifty-seven? 
A. Yes, sir. 

Q. Have you a list which you get of those transfers? A. No, sir, 
I haven’t any list of them. 

Q. Have you any memoranda or data which will show the trans¬ 
fers? A. (Witness examines bundle of papers produced by him.) 
There is the only memorandum I have of transfers. (Hands counsel 
paper.) 

Q. Who are the present members of the syndicate of fifty-seven. 
I will ask you to state their respective shareholdings. A. There is 
a list of them. Those of the members at the last dividend 

165 declared. (Hands counsel list.) 

Mr. Merillat: We offer in evidence that list and ask that it be 
copied into the record at this place. The same is marked “Fitz- 
Simons A-4”. 

166 By Mr. Merillat : 

Q. Now, I will ask you from any memorandum or statement 
or papers you have to set forth the names, together with the 
shareholdings, of the original syndicate of fifty-seven at the time you 
were first trustee? A. The original syndicate of fifty-seven? 

Q. Yes, sir. Not the original syndicate of eight. A. That would 
be impossible for me to do that. I have no record of it. They have 
been changed often. 

Q. Was C. M. Park one of them? A. C. M. Park was one of them 
I remember. 

Q. I find among the papers produced by you a paper headed 
“First Payment”, and ask w T hether the words “first payment” to¬ 
gether with what follows indicate the persons who were holders of 
shares with their shareholdings at the date of the first payment or 
assessment? A. It does. 

Mr. Merillat: I offer that paper in evidence and ask that it be 
copied into the record. 

Said paper is in words and figures following, to wit: 


84 


GEORGE W. DRIVER VS. JAMES H. BRUNEMER ET AL. 


CD 

> 

a 

o 

Q 


CD 

> 

< 


O 

CD 


H a 


•2 . • 
oZQ r ^r 

H> 

' v fiQ 

> rt< r 

i3<® 

Jh V 

® xob 

^ 


^ O 
£0 


_r S 
a; *C ^ 
o * r 
w cc 


o 

<y 


o 

> 

< 

C 

o 

fell 

a> 

h 


>H 

*> 

— 

O 

>H 

£ 

S> 


O 

-3 


s . 

ng^>3 s : 

- ~ r ^ 

c a? ! 

- 

s 233 .r£ 

030^^; 

in O 'S- ^ ^ 

® P P <® J* 
T J1 


—- 


O . % 

*.3 & ^ > 


cc 

r 

O 

r* 1 — 1 



CM 

*“• ^ 



rH 

O t 

c 

I- 


*M "5 


1—* 

rH 

—1 O 


~ " O X 

X JHO. 


cj 

Oh 

vs 

O 

O 

n 

CD 

- 

S- 

a> 


a> 


> 

CO 

f“) 

ET* 

fH 


£ 


H> 

m 


CM 

CM 

O 

o 



CM CM ^ 

lO 10 cc 

O 'M CM 

rH rH lO 




=2i 

s 

so 

2 

•«* 


o 000000 
»Q O iflioioo »o 
• •••••• 

tH t>- N N 10 N 

rH rH r-t rH rH Oi> t '■ 
rH rH rH rH H 

X- 


o 000000000000 o 
o 000000000000 o 


O OOOOOOOOOOOO o o 

Tf ^Hf^C^CMCMfMCMCMC^HMCM ^ 1 CM 
«©■ ^r€^- 


o 

o 


o 


«e- 



[♦Names enclosed in brackets erased in copy.] 













































GEORGE W. DRIVER VS. JAMES II. BRUNEMER ET AL. 


36 


By Mr. Merillat : 

Q. How soon was this first payment made after the organization 
of the syndicate of fifty-seven? A. Why it is a long time after. We 
had nothing to disburse—right after the sale of the property to Mr. 
Tait- 

Q. I find here that P. J. Meehan had 5%fhs shares. From whom 
did P. J. Meehan acquire his shares in this syndicate? A. 

168 When the division was made of the forty-seven shares. 

Q. Was P. J. Meehan one of the holders of an %th in 
the syndicate of eight at the time that the syndicate of fifty-seven 
was formed? A. Yes, sir. 

Q. Then, as I understand, P. J. Meehan, your present co-trustee, 
was one of the eight beneficiaries from this five thousand dollar 
profit? A. He was one of the original eight. 

Q. He was not one of the eight that you named when you gave a 
list of the eight persons at the outset of your examination as forming 
the syndicate, namely, Keleher, Hart, Stone, Davenport, FitzSimons, 
Driver, Yeager and Rannells. A. Mr. Merillat, Meehan took Stone’s 
share, or rather Stone sold his share to Meehan just after—about 
a month or two. That is why I mentioned Mr. Stone’s name. 

Q. As I understand the situation, Stone sold out his interest in 
the syndicate of eight soon after he had formed the syndicate of 
eight? A. Yes, sir. 

Q. So that Meehan at the time this syndicate of fifty-seven was 
formed was the holder of the %th certificate which at the inception 
of the transaction had been owned bv Stone? A. That is the case. 

Q. Did Mr. Meehan ever raise any objection or ask any questions 
concerning the formation of this syndicate of fifty-seven? 

Mr. Davis : This is objected to except so far as the question 

169 is confined to the knowledge of the witness. 

By Mr. Merillat: 

Q. Was Mrs. W. H. Wanmaker one of the ten who oiiginally 
joined? A. I think not. I think Mrs. Wanmaker told me she 
had purchased one of Hart’s shares. 

Q. Now, after any of the original syndicate of eight sold their 
shares did you give the purchaser of that share a credit or any al¬ 
lowance out of the $3800.00, or what would be a respective %th part 
of the $3800.00, or did that go to the credit of the original syndicate 
member of eight who was disposing of his share? A. Did they pay 
full value of the certificate whatever it was, when you mean the 
person outside? 

Q. Take for instance Mr. Hart. He seems to have sold one of his 
shares to Brunemer, or his estate did. Now, did Mr. Brunemer— 
was Mr. Brunemer at any time given any credit, after purchasing the 
Hart one share, on account of the Hart proportion of this $3800.00? 
A. Hart’s shares were sold out at public auction or sale. I don’t 
know whether they bid on them or not. Some of them were sold 
as low as two hundred dollars. It was sold in open market. 

Q. My question was with reference to this $3800. Did the 
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purchaser of that share get a credit for 5ygths of this $3800.00? A. 
That is a matter between the purchaser and Mr. Hart’s estate. 

Q. You have received the notice of the transfer of the Hart 
share to Mr. Brunemer? A. Yes, sir. 

170 Q. Have you ever notified Mr. Brunemer of any credit 
due to him on account of this $3800.00? A. No. sir, it was 

not my business to. 

Q. You are trustee? A. That is true. 

Q. Have you ever given him any credit? A. No, sir. 

Q. Who does get that? You say this 5ysths shares was entitled 
to a credit of %th of this $3800.Of). Now, who got that credit, if 
not Mr. Brunemer, when he acquired the Hart interest? A. Mr. 
Brunemer paid but two hundred dollars for the share. It sold for 
$351. That is the par value of the shares. Mr. Hart’s estate got 
credit for the difference between the $200, and $351. 

Q. I asked you who got credit for that part? A. I don’t know 
anything about that transaction. 

Q. You held $3800.00 in notes in which this V&th had an %th 
interest. Now, when a man having a %th interest, as Mr. Keleher 
for example, parted with his entire 5ygths shares, who got the credit 
for the portion of that $3800.00? A. I don’t know I am sure. 

Q. Did you give- A. I had nothing to do with the trans¬ 

action. 

Q. You were trustee. A. I don’t know what arrangement Mr. 
Keleher made with the purchasers of the property. He may 

171 have made them a present of it as far as 1 know. 

Q. From time to time there would be credits due these 
holders of this %th—the original %th? How and who would get 
the Vsth of $3800.00? It had to go to somebody. A. It had al¬ 
ready gone to somebody. 

Q. To whom did it go and when did it go? A. It went to Mr. 
Keleher. He got the credit for that %th, the same as the other eight 
shareholders. 

Q. When did he get it and how? A. He got it at the time the 
$3800.00 was paid. 

Q. How t did he get it in profit? A. By his decreased assessment. 
Q. But there would be — assessment on him at all after he had 
parted with his share. Would the persons acquiring his share get 
the benefit of that decreased assessment? A. He didn’t get the 
benefit. 

Q. Then who did? A. Nobody got it. 

Q. Somebody must have received the benefit of it, and who? A. 
I cannot see how it would be of any benefit to anybody. 

Q. If there were $3800.00 in notes? A. Yes, sir. 

Q. Held by these persons? Which of these persons would be 
entitled to $475.00, one-eighth of $3800. being $475? Now if Mr. 
Keleher parted with his one-eighth share—did that $475. go to the 
purchaser of his share or not? A. That is a mere matter with Mr. 
Keleher. 

172 Q. You were the trustee, did you recognize the person 
owning the share by transfer from Mr. Keleher as entitled to 

this $475. or not? A. The question never came up. 
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Q. Have you ever notified any of the persons later acquiring 
shares from the members of the syndicate of eight that there was a 
credit due to them and that they were entitled to their respective 
part of this $3800.00 because they were a shareholder? 

Mr. Davis: This whole line of inquiry has been submitted to 
without objection until iiow t , but it is now' objected to as wholly ir¬ 
relevant and immaterial. 

A. I have not. The question never came up and no claim was 
ever made. 

Q. Is it not a fact that you recognized that as a legitimate profit 
to the parties in the syndicate of eight regardless of what disposition 
they made subsequently of their part of the fifty-seven shares? Is 
not that true? A. Yes, sir. 

Q. In other words, it was treated as a separate and distinct thing? 
A. Yes, sir. 

Q. When a party acquired an interest in the fifty-seven shares— 
one of the fifty-seven shares he did not acquire any interest in this 
preceding profit? Is not that correct? A. The thing never came 
up. 

Q. Is not that a correct statement? A. That seems to be 
correct. 

173 Q. Is not that the way you treated the whole thing? A. 
Yes, sir. 

Q. Did you not as a matter of fact make transfer of one of your 
shares, or part of your shares? A. The way that occurred, Mr. 
Keleher wanted an even share and I took one of his %ths and gave 
him a full share and he paid me the difference on it, and that reduced 
me to 4%ths shares instead of 5%ths. 

Q. You counted yourself as entitled to that proportionate part of 
the profit out of the $5,000.00? A. I suppose I did. 

Q. Were calls for assessments made from time to time to pay off 
the debt? A. To pay for subdivision, taxes, etc. 

Q. Now, I wish you would produce your book showing the re¬ 
ceipts by you of assessments from syndicate members? 

(Hereupon witness produces book.) 

Q. This begins with 1897. I would like you to produce your 
books showing receipts of 1892? A. I have no books of 1892. Mr. 
Stone did all the business for the syndicate up to that time. 

Q. Were there any calls made by you and Keleher, trustees, in the 
years 1892 and 1893? A. There was a first call that was made in 
the subdivision after that- 

Q. When was this call made? A. It does not appear to be dated. 
1 can get at the date very easily from Mr. Stier’s estimate. This 
was the first receipt from shareholders. The first assessment. 

174 Mr. Merillat: I desire to offer that in evidence and ask 
that the Examiner copy it at this time into the record from 

the book produced by the witness. 

Said offer is in words and figures following, to-wit: 
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Bal. 

Geo. W. Driver. 
W. J. Rannell. . . 
Theo. Davenport. 
Genevieve Yager. 
P. J. Meehan.. . 

E. C. FitzSimons, 

Abel Hart. 

T. D. Keleher... 

F. H. McKevitte. 
J. T. Clotworthy. 
A. L. Maeomber. 
F. B. McPherson 

C. M. Park.. 

Judson Knight.. 
Sarah Klock . . . . 
J. H. Bmneiner.. 
Thos. H. Smith. 
Chas. I. Kent.. . 
J. H. Buscher. . . 
Jessie Crawford. . 


. 5.62 

5% 

58.75 

5% 

58.75 

. 5% 

58.75 

. 5% 

58.75 

. 4% 

48.75 

4% 

47.50 

. 3% 

38.75 

2 

20. 

2 

20. 

2 

20. 

. 2 

20. 

1 

10. 

. 1 

10. 

. 1 

10. 

. 1 

10. 

. 1 

10. 

. 1 

10. 

1 

10. 

1 

10. 

. 1 

10. 


Bv Mr. Merillat: 

Q. For what purpose were the payments just set forth made? A. 
Subdivision. 

175 Q. For the purpose of subdividing the property from 
acreage into lots? A. Yes, sir. 

Q. And thereby rendering them marketable as lots? A. Yes, 
sir. 

Q. Can you approximate the date that these assessments were 
called and the payments made? A. Yes, sir, I can give you a very 
good idea of it. 

(Hereupon witness produced certain papers.) 

Q. Have you any more papers relating to this matter of the sub¬ 
division ? 

Mr. Davis : None except the letters of the Surveyor in relation to 
making the subdivision and prior to its making. 

By Mr. Merillat: 

Q. Approximately what was the date that this assessment was 
called which has been copied into the record? A. It must have 
been 1906. 

Q. I wall ask you whether or not in 1892 and 1893 you did not 
make calls for assessments on account of taxes and interest—the 
trustees did not make calls? A. When the interest was due the 
notices were sent out and the interest money paid to Mr. Stone. 
That was the only transaction. That is my recollection about it. 

Q. I will ask you whether or not in November, 1892, you re¬ 
ceived a check from McKevitte for $143.64 on account of a call 
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for assessments made by you on him—made by the trustees on him 
at or about that time? A. Does it state for what purpose? 

176 Q. On account of this debt on the property and taxes, etc.? 
A. Well, that is probably to meet a payment on a note. 

Q. Well, now, I will ask you whether or not you did not sign 
this exhibit “E” signed Edwin C. FitzSimons? Is not that your 
signature? A. Yes, sir. 

Q. Now, I will ask you to produce your books and accounts as 
trustee showing the receipt by you from the shareholders of money 
in 1892 and what disbursements you made on account thereof. 
A. The receipts from Mr. McKevitte and others, or rather checks 
from Mr. McKevitte and others were collected for the purpose of pay¬ 
ing a note due at the time and it was paid over to Mr. Stone. 

Q. You as trustee ought to keep books of account showing the 
receipts and expenditures. Where are vour books of account for 
1892 and 1893, 1894 and 1895? 

Mr. Davis: The question is objected to as being a voluntary sug¬ 
gestion and an assumption. It is proper to ask the witness if he 
kept any books, and, if so, where they are, and if he did —, w hy not. 

A. Those are the only books that I have—the onlv books that w^ere 
kept. 

Q. Did you as trustee keep any books of account of this syndi¬ 
cate showing receipts and disbursements made by you as trustee? 
A. There w^ere never any receipts or ever any call made for 

177 any money unless it w T as to take up a note. 

Q. You had taxes? A. At the time and up to very re¬ 
cently the taxes were paid by the rents from a little house on there. 

Q. Did you receive rents from the houses? A. Yes, sir, from a 
house. 

Q. Any other houses? A. From a house. 

Q. From a house there? A. About five dollars a month. 

Q. Where are the books showing receipts of those rents during 
the years 1892, 1893, 1894 and 1895? A. Mr. Stone collected the 
rents from that and paid the taxes and insurance, etc. 

Q. You were trustee of this syndicate? A. Yes, sir. 

Q. Don’t you know* as a matter of fact as trustee of other people’s 
money it w T as your duty to keep books showing your receipts and 
disbursements? 

Mr. Davis: That is objected to as purely hypothetical and argu¬ 
mentative and not calling for a fact that is relative or material to 
the issues. The question is what did the witness do, and not what 
he might, could or should have done. 

By Mr. Merillat: 

Q. Did you as a matter of fact keep any books showing your re¬ 
ceipts as trustee such as calls for assessments and rents and other 
income? A. They are the only books I have had or kept, and the 
assessments w^ere made for money to pay the notes and 

178 when they came it w r as turned over to Mr. Stone. 

Q. Who was your co-trustee from 1892 to 1896? A. Mr. 
Keleher and Mr. Meehan. 

12—2414a ‘ 
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Q. Keleher was trustee at that time, was he not? A. Part of the 
time. 

Q. You have no books of account of those years showing either 
your receipts or disbursements? A. No, sir. 

Q. You were formerly in the real estate business, were you not? 
A. Well, I had a desk in a real estate office to fill out mv time. 
That is about all the business I was in for about a year or two. 

Q. You had this letter head: “Edwin C. FitzSimons, Real Estate, 
Loans and Insurance’’? A. Yes, sir. 

Q. I will ask you whether or not you did not each six months 
after you became a trustee of this property make calls for assess¬ 
ments and receive payments from shareholders in this syndicate? 
A. Well, for interest and notes due or anything? 

Q. Of any kind. I asked you if you did not make calls for assess- 
ments? A. I suppose so. 

Q. Did not these shareholders make payments? A. Yes, sir. 

Q. What evidence had you if a shareholder did not pay or if he 
did pay? A. My evidence of the cash. 

Q. I mean as to his particular part. Had you any evi- 

179 dence of any kind? A. I cannot say I have any particular 
evidence of it. 

Q. Have you any books of account or memoranda or anything 
showing these moneys you received each six months in response to 
your call for assessments from 1892 or 1896? A. No, sir, the assess¬ 
ments were made merely to take up notes and pay interest. 

Q. How much was your assessment for the spring of 1892? A. 
I could not tell you from memory. 

Q. Have you any means of telling me, and, if so, I wish you would 
tell me, anv data or memoranda or anv means you have of assess- 
ments and the amount the shareholders paid in to you in the spring 
of 1892? A. No, sir, T have no record of it. 

Q. Have you them for the autumn of 1892? A. Mr. Merillat, 
that is all the record I have. 

Q. Have you any for any part of 1898. 1894 and 1895? A. It 
appears not. 

Q. Is it not true that for each of those years you received money 
from shareholders in response to calls for assessments? A. The 
assessment or call stated specifically what the money was for, either 
to pay interest or to pay a note and that amount was collected and 
paid to David D. Stone. 

Q. You haven’t any record of any now? A. No, sir; that was 
the only assessment made and for the only purpose. 

180 Q. Now, T find that you received from Mr. McKevitte 
$143.64 in November, 1892, on account of an assessment due 

by him on two shares or 2/57ths. I wish you would state what 
that money was used for? A. It was used for the payment of a note. 
Q. What note? A. A note due about that date. 

Q, I wish you would produce the note. A. We will see. 

Q. It is dated November 8th, 1892- 

Mr. Davis: The witness has answered that it was to pay a note 
or interest and exhibit E from which he is being interrogated pro- 
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fesses to state wholly, or in part, the purposes for which the assess¬ 
ment inquired of was made and paid. 

Mr. Merillat : Now you say this was in payment of a note. I will 
ask you to produce the note that was paid with the assessments that 
were made and paid in November, 1892. 

Mr. Davis : I suggest that if it is the desire of counsel to get the 

fact of the matter that he show the witness the letter in order that he 
may read it. 

Mr. Merillat : X show the witness the letter willingly and gladly, 
but I ask him as trustee, and the person who as trustee should have 
the evidence that he paid off the note, to produce the note. 

(Counsel hands witness letter referred to.) 

Mr. Davis : The suggestions of counsel are uncalled for. We are 
endeavoring to find, as already intimated, what was done and not 
to indulge in considerations of duties of trustees. 

181 A. Those are the two notes. 

Q. Do I understand that these paid off two notes; one for 
$2800.00 and one for $1,000.00? A. It makes that due about 
1892? 

Q. Yes, sir. A. Yes, sir. 

Mr. Merrillat: I ask that those two notes be offered in evidence 
and the same marked as exhibits “FitzSimons A-5” and “FitzSimons 
A-6”. 

Q. Were any other notes paid off by assessments? A. All notes 
were paid by assessment. 

Q. Now, I wish you would produce those other notes that were 
paid by assessments. 

(Hereupon witness produced notes and handed same to counsel.) 
Mr. Merillat : We desire to offer in evidence the additional notes 
produced by the witness, all totaling $13,600., and ask that these 
notes be likewise put in evidence and marked as complainant’s ex¬ 
hibits “FitzSimons A-7, A-8, A-7% & A-8 1 /^. 

Q. Have you any accounts, data, paper or anything that will 
show who paid the assessments in the spring of 1892—the first 
assessment you called for? A. No, sir, I have not. As I told you, 
those assessments were made and paid to David D. Stone. Stone 
was the real man who had charge of the whole thing. 

Q. I hand you a list of syndicate certificate holders obtained 
by me as a result of a call upon you before suit was brought, 

182 and ask you which of those persons were among the parties 
purchasing these ten shares at five hundred dollars each 

originally, if you know, and how many shares they held at first? 
My purpose being to refresh your recollection and enable you 
therefrom to state who were the parties besides the eight persons who 
were originally in this syndicate. 

Witness (reading): 


Cassius M. Park. 1 share. 

Judson Knight. 1 share. 

Frances H. McKevitte. 1 share. 
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Sarah Klock. 1 share. 

James H. Brunemer. 1 share. 

Thos. H. Smith. 1 share. 

Charles I. Kent. 1 share. 

J. H. Buscher. 1 share. 

Total . 10 shares. 


Bv Mr. Merillat: 

Q. Now, give me a complete list of the present shareholders of 
the syndicate with their respective shareholdings? A. You have 
got it there. 

Q. Yes, sir, that was introduced before, but it did not show their 
shareholdings, did it? A. Yes, sir. 

Q. Pardon me, you are right. Who handled the financial affairs 
of the syndicate from 1892 to 1896 inclusive? A. I think I did, 
a portion of it. 

Q. Who paid the taxes? A. I paid the taxes. 

183 Q. Who paid any interest due or the notes? A. There 
were no notes outstanding then. Oh, yes, sir; yes, sir. The 

notes were paid by the assessment and Mr. Stone paid the notes. 
I never saw any notes and did not know who held them. Stone got 
the money, and went to the holders of the notes and paid the in¬ 
terest. 

Q. Then, as T understand, you got the money in and you paid it 
over to Stone and he paid off the interest and the notes? A. Yes, 
sir, he paid off the interest and the notes. We never saw the notes 
until they were paid off in full. 

Q. How much did you pay for the expenses for the purpose of sub¬ 
division, and have you receipts showing the amounts paid by you 
for subdivision? A. The statement of Mr. Stier shows that— 
$459.42. 

Q. Have you checks showing your payments, or did you pay by 
check? A. I could not tell you now, Mr. Merillat, how that was 
paid. 

Mr. Davis: I suggest that the witness has the statement before 
him. 

Bv Mr. Merillat: 

Q. If you have the checks showing the payments, I wish you 
would produce the checks. A. I don’t think I have. 

Q. Was the property as a matter of fact actually subdivided and 
laid off into building lots? A. Yes, sir, it shows for itself. 

184 Q. Was it clear of all encumbrances in 1896 at this time? 
A. Yes, sir. 

Q. What, if anything, did you do in the way of selling building 
lots? A. Well, we saw Mr. Yoder, a real estate man here, and he 
said if we would pay for the advertisement to the extent of about one 
hundred or one hundred and fifty dollars that he thought he could 
sell them. We didn’t have the money and we gave our notes as trus¬ 
tees and he attempted to sell them, and finally abandoned it, and we 
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let it run along and paid the notes. That will show right here what 
disposition was made of that. (Witness looks for paper.) 

Q. You mean you paid Yoder for his advertising, is that it? A. 
Yes, sir. Here is the paper. (Witness hands paper to counsel.) 

Q. As I understand, from the paper produced by you, the eigh¬ 
teen acres subdivided into about 222 lots of about two thousand 
square feet, more or less. You put those lots on sale at twenty-five 
cents per square foot. Is that true? A. Yes, sir. 

Q. Was that considered a reasonable price at the time? A. I 
don’t know what was considered reasonable. 

Q. Well, I am asking you about it? A. I suppose it was at the 
time. 

Q. This was in May, 1897? A. Yes sir. 

185 Q. Did Mr. .T. H. Brunemer call on you at any time and 
offer to bear the expense of putting a man out there and do 

whatever was necessarv to effect a sale of these lots? A. He offered 
to take the property and try to sell it, but from our experience with 
such men like Mr. Yoder, Charles Early and Mr. Hill we thought 
Mr. Brunemer was not adapted to the business as a real estate man. I 
told Mr. Brunemer we better try and sell it out as a whole. That is 
why we declined to attempt to sell it in lots. 

Q. Did Mr. Brunemer offer himself to bear the advertising and 
other expenses and do whatever was necessary to effect a sale? A. 
I don’t know as Mr. Brunemer entered into any detail as to what he 
would do, but he suggested if it was given him he could sell it off 
in lots. I advanced the idea that it would be better to sell it as a 
whole and Mr. Brunemer I think agreed with me. Mr. Brunemer 
on many occasions called there and said that we ought to make an 
effort to get rid of the property some way or other and was willing 
to take a reduction in the price and take a loss on it. He got tired 
of carrying it. It was so with seventy per cent, of the shareholders. 

Q. Did he make any demand on you that you should stand— 
that the trustees of the property should stand the expense of advertis¬ 
ing it? A. No, sir, never entered into the thing as far as that. 

Q. He was then in the real estate business, was he not? A. Well, 
he was a partner of Catts & Co., an incorporated concern 

186 there. Mr. Brunemer had a desk there and he was ornamen¬ 
tal in the place I w T as told. 

■ Q. Was it subsequently to that that vou sold the property to 
I Tait? A. Yes, sir. 

Q. With whom did you have your dealings, Mr. Tait? A. Mr. 
Tait. Both Mr. Tait and Mr. Omwake. 

Q. Was Mr. Tait the Galen L. Tait, one of the shareholders in 
the syndicate? A. Yes, sir, he bought that share from Clotworthy. 

Q. My question was simply whether he was one of the sharehold¬ 
ers? A. Yes, sir. There is a letter, Mr. Merillat. You can see 
that we used every effort to sell the property. 

Q. You can introduce that in your own time. You will have a 
chance. Did you inform the shareholders generally that Mr. Tait, 
one of the shareholders, was proposing to purchase the property? A. 
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The shareholders had urged upon us for months, in fact for years 
to sell the property. They got tired of paying assessments. 

Q. Was there any understanding or agreement between you that 
if the lots did not sell, then there would be a deferment on the pay¬ 
ment of the purchase money mortgage? A. No, sir. 

Q. The shareholders were anxious to get their money out of the 
property? A. Yes, sir, and we were anxious to pay it to them. 

Q. IIow much was paid down? A. There was $1500.00. 

187 Q. Was all of that disbursed to the shareholders? A. Yes, 
sir, those exhibits there will show. 

Q. The purchase price was how much? A. $20,000.00. 

Q. W as there any of the deferred purchase money notes paid as 
they fell due? A. Any of which? 

Q. Any of the deferred purchase money notes? A. One of them. 

Q. How much? A. One at $1500. and one curtailed at $700. 

Q. Do you know whether or not any of the lots w T ere sold at or 
about the time the first payment was made by Tait? A. I think 
there were some sold right after the first payment. Of course, after 
he got title to it. 

Q. As I understand the situation, then, right after he got title 
he sold some of the lots? A. He traded. I think he traded one 
with House and Herrmann for some furniture. 

Q. How long did the time of your negotiations with Tait cover 
before you made the transfer? A. The negotiations with Tait? 

Q. Yes, sir. A. We had been to see Tait several times in rela¬ 
tion to it and we tried to get him to sell it in lots and he had—he 
has got a large subdivision adjoining this, and we thought the thing 
over and thought that Tait would be more likely to take it—it would 
be more valuable to him than anybody else. 

Q. Tait has a large subdivision which he was promoting 

188 adjoining this one? A. Yes, sir. 

Q. How long had he had that? A. Fifteen or twenty 
years, I guess. 

Q. Can you tell me approximately how long it was between the 
first negotiations with Tait and the conclusion of your negotiations 
with him? A. It will go back ten years, I guess. Tait agreed that 
as soon as ne got rid of his subdivision he would take up ours, but 
until he did he did not deem it advisable to take hold of ours. 

Q. Did he dispose of his subdivision before he took up yours? 
And were there, prior to your selling, other houses erected in the 
vicinity of this property, and were there streets extended out to the 
vicinity? A. Yes, sir, University Park nearly adjoins it. 

Q. It was after this that you sold the property to Tait? A. Yes, 
sir. 

Q. Is it not a fact that after the lots became slow to sell that then 
you extended the time for payment of the balance of the purchase 
money, and did not require it of Tait because the lots were not 
selling? A. That was not the case. Mr. Tait was not in a posi¬ 
tion to meet the notes. Mr. Tait had made an investment out of the 
city and made them very short of money. 
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Q. He was a man out of whom you could make it, was he not? 
A. I don’t know whether you could or not now. 

Q. You could have sold the property at foreclosure? A. 

189 Yes, sir. They can have the property now if the shareholders 
desire it. He is ready to turn it over. 

Q. Did any of the shareholders express dissatisfaction at twenty 
thousand dollars? A. On the contrary they approved it. 

Q. Is it not a fact that Mr. White and Mr. Brunemer came to you 
and expressed dissatisfaction with the sale and w ith the fact that you 
had extended the time because the lots became slow of sale? A. I 
have not seen Mr. Brunemer or Mr. White. I don’t know whether 
I would know T Mr. White if I saw him. 

Q. Nobody complained of it? A. Nobody complained of it, 
while others approved it. Mr. Davenport approved of it. 

Q. Do you remember me calling on you in reference to this syn¬ 
dicate and its formation? A. Yes, sir. 

Q. Did you at that time tell me anything about there being a 
syndicate of eight; that ten shares were sold for five thousand dol¬ 
lars and credit given to the syndicate of eight and that there was a 
profit made in the organization of the syndicate of fifty-seven? Did 
you tell me anything of that kind? A. I did not. 

Q. Did I ask you if there was a profit in the organization of the 
syndicate? A. I don’t remember that you did. The only thing I 
remember is that you made demand for the books and everything 
pertaining to it. 

Q. Did you show’ me any papers that would show’ me that 

190 there had been a profit in the organization of the syndicate 
of fifty-seven? A. I showed you no papers because I did not 

possess any at the time. They w T ere not available. 

Q. Is it not a fact that I asked you what price the former sellers 
of this property received and got no information of any profit? A. 
I cannot recall any such conversation. 

Q. Did David D. Stone handle the matters connected with this 
Thirty-eight hundred dollar note that w’as paid off out of the five 
thousand dollars? A. Did he handle it? 

Q. Yes, sir. A. I could not tell you. It w’as not paid to me. 
Q. Have you any recollection as to w’hether or not this statement 
made in this memorandum of sale over the signatures of FitzSimons 
and Keleher, trustees, that there would be a dividend of $496.16 
when the Thirty-eight hundred dollar note was paid in March to 
the syndicate of.eight, was in fact made and paid? That memoran¬ 
dum said that a dividend of $496.16 would be made to the syndicate 
of eight. My question is was that made? A. It w’as not made. 

Q. Instead of paying them in cash they got credits? A. Yes, sir, 
they got credits. There was never any money distributed. 

Q. Who paid this commission of $725.00 wdrich is set forth here? 
A. I did not collect the money and did not disburse it. 

191 Q. How do you know it was paid to anybody? A. I don't 
know’. I could not say it was paid at all except from the 

statement. 
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Q. You made or knew there was a report made over your signa¬ 
ture to that effect? A. Ye9, sir. 

Q. Yet you say you knew nothing about it? A. You asked me 
about the distribution and T told you I did not collect it and I did 
not disburse it. 

Q. You do not know whether it was paid them? A. Mr. Brune- 
mer got $*20.00. I don’t know whether that was paid. That has 
passed out of my recollection, whether it was an assessment or ex¬ 
cess payment. 

Q. Mr. Brunemer was not the syndicate of eight? A. No, sir. 
You notice that statement there. 

Q. He was not in the syndicate of eight at all? A. No, sir. 

Cross-examination. 

Bv Mr. Davis: 

Q. Mr. FitzSimons, as nearly as you can state, when was your 
attention first attracted to this property which for convenience we 
will call the Wesley Park property? A. When it was first? 

Q. Yes, sir. A. 1890. 

Q. And by whom? A. I think by Mr. Stone or Mr. Keleher, 
either one or the other. I cannot say which one. 

Q. David D. Stone or Timothy D. Keleher? A. Yes, sir. 

192 Q. Can you state exactly or approximately the date at 
which you became interested in the property? A. I think 

it was in November. 

Q. November, 1890? A. I think so; yes, sir. 

Q. You became one of eight? A. Yes, sir. 

Q. To acquire this property, and did you make any payment? 
A. Made cash payment of one thousand dollars. 

Q. To whom? A. David D. Stone. 

Q. And, if you know, did the other seven members besides your¬ 
self of the syndicate of eight similarly pay Mr. Stone one thou¬ 
sand dollars each? A. That was my impression. Of course, I did 
not see them pay it. 

Q. It is your assumption? A. Yes, sir. 

Q. Now, how long was the property held by the syndicate of 
eight before it became the property of the syndicate of fifty-seven? 
A. About two years. 

Q. Do you know how the number fifty-seven came into the trans¬ 
action? In other words, how did it happen that the number of 
fifty-seven was selected or hit upon as the number of persons who 
were to become holders of the property, or the number into which 
the shares or holdings were to be distributed? A. I don’t 
know. 

193 Q. Do you remember the price at which the syndicate of 
eight bought the property? A. The price? 

Q. Yes, sir. A. Yes, sir. 

Q. How much? A. $21,600. 

Q. $21,600? A. Yes, sir. 

Q. And do you remember the condition of the property as to the 
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encumbrances at the time the eight became the holders of it? A. 
There was $13,600. 

Q. $13,600. A. Yes, sir. 

Q. So that the cash payment of $8,000. and the encumbrance of 
$13,600. represented the total purchase price to the syndicate of 
eight? A. Yes, sir. 

Q, Now, before the property passed from the syndicate of eight 
to the syndicate of fifty-seven there had been paid $2,000. of the 
$13,600.00? A. Yes, sir. 

Q. Leaving $11,600.00? A. Yes, sir. 

Q. Now, it appears from certain of the exhibits put in evidence 
that the price at which the property was valued for the purposes of 
the syndicate of fifty-seven was $40,100. That is correct, is it not? 
A. Yes, sir. 

194 Q. Deducting $11,600. outstanding encumbrance at that 
time from $40,100. leaves a difference of $28,500.00? A. 

Yes, sir. 

Q. Do you recall that that sum was divided by five hundred dol¬ 
lars? A. Five hundred dollars per share. 

Q. Making the quotient fifty-seven. Is not that the way in which 
the fiftv-seven was arrived at? A. Yes, sir. 

Q. You recall that now, do you? A. Yes, sir. 

Q. When the syndicate of eight determined to dispose of the 
property, the intention was to sell out to the purchasers so that the 
original eight—all of them—would cease to be interested in the 
property. That is correct, is it not? A. Yes, sir. 

Q, And the only reason the original eight continued to be inter¬ 
ested in the property was that they succeeded in getting only ten 
persons to buy shares of l/57th each? A. Yes, sir. 

Q. And leaving forty-seven shares. That is right? A. Yes sir. 
Q. And the syndicate of eight failing in their effort to dispose 
of these forty-seven shares decided to divide them among themselves. 
That is right? A. Yes, sir. 

Q. And in that way the syndicate of fifty-seven became and in 
fact did consist of only eighteen, of whom ten were pur- 

195 chasers of one share each and the other eight were the mem¬ 
bers of the original syndicate of eight. That is right? 

Mr. Merillat: We object to all these questions as irrelevant and 
incompetent so far as any undisclosed intention of the eight may 
effect the rights of the present complainants. 

Mr. Davis: Counsel seems to forget that he charges this syndi¬ 
cate of eight with fraud in this transaction. 

Mr. Merillat : Counsel does not forget anything. It is the ma¬ 
teriality of the question. 

A. Yes, sir. 

Q. And the eight members of the original syndicate stood in the 
new syndicate in the place of the forty-seven? A. Yes, sir. 

Q. At the time the ten became newly interested in the property 
and members of the syndicate of fifty-seven so became interested, 
they paid how much? A. Five hundred dollars. _ 
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Q. Five hundred dollars each, making in all five thousand dol¬ 
lars. That is right? A. Yes, sir. 

Q. And this sum of five hundred dollars was paid to whom? A. 
It was paid to David D. Stone. 

Q. And as you have stated the sum of five thousand dollars was 
applied in part to the payment of $3800. of the $11,600. remain¬ 
ing on the property? A. Yes, sir, that is correct. 

Q. Now, you have stated that this sum of $3800. which 

196 was represented by certain of the notes making up the total 
notes of $11,600.00—this sum of $3800. was considered by 

the syndicate of eight as belonging to it? A. Yes, sir. 

Q. By virtue of its former ownership of the property. Is that 
right? A. Yes, sir. 

Q. Was any part of this $3800. so paid to the syndicate of eight, 
or any of the members, in cash? A. Not any. 

Q. I think, Mr. FitzSimons, there is some confusion in your 
testimony as to just how the members of the original syndicate of 
eight got the benefit of that $3800. Please state briefly as you can 
consistent with clearness just how they did get the benefit of that 
$3800.00? A. In the payment or the taking up of the notes the 
original syndicate of eight was given credit for their part of the 
five thousand dollars which lessened their assessment. 

Q. What w’as the object of the assessment? A. It was to retire 
the notes of $3800. 

Q. I am ta-king now of the time after the $3800. was paid and 
when there still remained of the notes $7800. What was the ob¬ 
ject of assessments after the new comers had paid their five thou- 
said dollars? A. It was to retire the notes as they became due. 

Q. Were there any other expenses connected with the property 
rendering assessments necessary? A. Nothing except the sub¬ 
division. 

197 Q. And what about the taxes? A. Oh, yes, sir; the taxes. 
That is all I think. 

Q. Wasn’t there a small house on the property? A. Not at that 
time there was not. There was a small house several years ago 
there and it got so we could not rent it. It all went to pieces and 
we were without a tenant. 

Q. So that this syndicate of fifty-seven was burdened with an 
encumbrance on the property of $7800.00; accruing interest; ac¬ 
cruing taxes; costs of survey and subdivision and other incidental 
expenses which had to be met from time to time. That is right? 
A. Yes, sir. 

Q. And in order to meet these various items assessments from 
time to time were made upon the various members of the syndicate 
in proportion to their holdings. That is right? A. Yes, sir, that 
is right. 

Q. Now, after that encumbrance on the property had been reduced 
to $7800.00, were all these assessments made upon the various hold¬ 
ers of the property in proportion to their holdings? A. Yes, sir; 
every share was assessed alike. 

Q. And beginning with that time and thence forward there was 
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no allowance, or was there any allowance, to the original eight 
because of their interest in the five thousand dollars? A. Not a 
dollar. There was no distinction between the shareholders. 

Q. So that the actual benefit of this five thousand dollars 

198 went to the members of the original syndicate of eight as 
constituted at the time the five thousand dollars was paid? 

A. Yes, sir. 

Q. And accordingly there was never thereafter a possibility of 
any member of the syndicate, whether one of the original eight or 
not, getting any allowance or credit or rebate on any assessment 
made on him? A. Not any. 

Q. Now, directly in that connection you were asked about the 
assessment paid by Mr. McKevitte of $143.64. I show you the let¬ 
ter of November 8th, 1892, written by you to Mr. McKevitte and ask 
you whether or not that correctly states the items and the details 
entering into the calculation of your assessment? A. I think it 
does. 

Q. Mr. McKevitte at that time was the holder of two shares. 
That is right? A. Yes, sir. 

Q. And his assessment being $143.64 represented an assessment 
of $71.82 upon each 57th? A. Yes, sir, each 57th. 

Q. And by multiplying $71.82 by 57 ought to show the total 
amount of all the assessments made at that time? A. Yes, sir, 
at that time. 

Q. That appears to be $4093.74 of which $4028 were called for 
by the notes or note of $3800. and interest thereon amounting to 
$228.00, leaving a difference of $65.74 to be accounted for. I ask 
you to look at the statement in this letter, and the interest of $60. 
you to refer to is for six months’ interest on a note of $2,000. 

199 Allowing for that there is still $5.74 to be accounted for. Do 
you know now how that is to be accounted for in the making 

of this assessment in the aggregate $4,093.74? A. That would be 
carried as a balance to the next assessment as a credit. 

Q. You were shown a letter dated August 19", 1891, signed by 
you, but unaddressed to any one, and you were asked whether or 
not you sent out similar letters to persons inviting them to become 
interested in this syndicate—this proposed syndicate—the proposed 
syndicate of fifty-seven. Did you or not send such a letter to any 
person besides Mr. McKevitte? A. I did not. 

Q. Did you or not procure any person other than Mr. McKevitte 
to become interested in this syndicate of fifty-seven? A. I did not. 

Q. The first line of this letter contains this expression: “Reply¬ 
ing to your favor of blank.” Did you or not write this letter in 
response to one you had received from Mr. McKevitte? A. I should 
judge so. 

Q. Have you his letter? A. I have not. 

Q. Mr. FitzSimons, since you received the subpoenas duces tecum 
in this case have you made a search among your papers for such as 
were called for by that subpoena? A. I have made a search of all 
papers I have got in the office and at home and that is the result of 
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it. I have nothing beyond what I have produced here. 

200 (Witness points to the bundle of papers before him.) 

Q. And you have been unable to find any communication 
from Mr. McKevitte to which this communication of yours of 
August 19, 1891, would refer? A. No, sir; I have not been able to 
find anything. 

A. Can you now state, if you ever knew, who first proposed the 
organization of the syndicate of fifty-seven? A. I really could 
not. 

Q. Do you know when David D. Stone died? A. No, sir, I do 
not. The only thing in connection with that, Mr. Stone was anxious 
to see that his notes would be paid and he would often talk and 
say, “I can take this property and get more money for it,” or some¬ 
thing of that sort, and the syndicate may have been formed from 
that basis, but still I am not clear on it. 

Q. Mr. FitzSimons, is it not a fact that after the syndicate of 
eight had held this property for some time it was Mr. Stone who sug¬ 
gested making a larger syndicate as an easier way to dispose of the 
property? A. Mr. Stone took quite an interest in the thing and 
made many suggestions. I think that was among them, or one of 
them. 

Q. Very certain you did not? A. No, sir. Mr. Stone took an in¬ 
terest in it and in fact all through it he tried—at the time the fifty- 
seven shares there—1 don’t know but what he was instrumental in 
bringing the thing about. 

Mr. Merillat: I desire to object to any attempt to narrate an 
alleged conversation or words of the decedent as a violation of the 
provisions of the code with reference thereto. 

201 Mr. Davis: As neither Mr. Stone, nor any one in privity 
with him, is either directly or indirectly a party to this cause 

the provisions of the Code referred to has and can have no applica¬ 
tion. 


By Mr. Davis: 

Q. Who was it that sold the property to the original syndicate 
of eight? A. Mr. Stone. 

Q. David D. Stone? A. David D. Stone. 

Q. And he became one of the members of the syndicate buying 
from himself, did he not? A. One of the members" of eight. 

Q. Buying from himself? A. Yes, sir. 

Q. And shortly after the formation of the syndicate sold his in¬ 
terest therein to Mr. Meehan? A. Yes, sir, to"Mr. Meehan. 

Q. Thereafter what, if any, relation did Stone have with the syn¬ 
dicate and its affairs? A. Well, he always took an interest in it. 
Our meetings were held in his office there. 

Q. And you have already said that as these notes became due 
and assessments were made to meet them the various assessments 
went to Mr. Stone and he took up the notes? A. He took up the 
notes. 
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Q. You as one of the trustees had nothing to do with the paying 
of the notes directly? A. No, sir. 

202 Q. And did not even see the notes until after they were 
paid? A. Yes, sir, until after they had been paid. It was 

left directlv to Mr. Stone. 

Q. In other words, for the purpose of retiring these notes and the 
encumbrances which they made on the property Stone was the syn¬ 
dicate’s fiscal agent? A. Yes, sir. 

Q. Except for the reason that the members of the original syndi¬ 
cate were unable to dispose—were unable to make up the expected 
syndicate of fifty-seven, was there any other reason that they con¬ 
tinued their interest in this property? A. Not any. If the fifty- 
seven shares had been disposed of they would have been very glad 
to retire. 

Q. It was their object to sell out and retire? A. Yes, sir, and it 
was a great disappointment that it was not done. 

Q. Although the inquiry may be unnecessary in view of the testi¬ 
mony and exhibits thus far given and produced, I will ask you the 
direct question, Mr. FitzSimons, whether as trustee you held the 
property in controversy under or subject to any other terms and 
conditions as respected your trusteeship than as are indicated in the 
certificate which you issued of which several, including the one num¬ 
ber fifty-two to Abel Ilart which I now hold in mv hand, have been 
put in evidence? 

Mr. Merillat: I object to the question as incompetent. The 
duties of the witness are set forth in the trust instrument and 

203 also governed by the settled principles of equity. It is a 
conclusion of law. 

A. No, sir, none other. 

Q. In the sale of this property to Tait and Omwake, did you or 
Mr. Meehan derive any profit or advantage of any kind? A. No, 
sir, not any. 

Q. And has either one of you any expectation, express or implied, 
of receiving any profit or advantage therefrom? A. Not the slight¬ 
est. 

Q. What induced you to make that sale to Tait and Omwake? 
A. By complaints almost daily received from the shareholders that 
they were unable to meet their assessments for taxes which was in¬ 
creased from $48.00 to $286.00, and at times when they were unable 
to meet the taxes I have advanced the money and at times borrowed 
it and then collected it as it was convenient for them to pay. 

Q. In a word, the hopes of the syndicate failed of realization and 
the property had become a burden? A. Yes, sir, the property be¬ 
came a burden and they wanted to be relieved of the property and 
of carrying it and the expense. 
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Redirect examination. 

By Mr. Merillat : 

Q. Mr. FitzSimons, the date of this certificate of Abel Hart, Janu¬ 
ary 27, 1892, is the true date, is it not, at which it was issued to Mr. 
Hart? A. I suppose so. 

204 Q. And that is your signature, Edwin C. FitzSimons? A. 
Yes, sir. 

Q. And the statements contained in this certificate—this syndi¬ 
cate certificate or declaration or trust, you believed to be true at the 
time you put your name thereto as trustee? A. 1 suppose so. 

Q. This syndicate certificate was issued, was it not, after the first 
evidence of title, or after the syndicate of fifty-seven had been 
formed, and after you had received the five hundred dollars from 
each of the ten? A. The certificate? 

Q. Yes, sir. A. Oh, yes, sir. 

Q. The five thousand dollars had already been received? A. 
Yes, sir. 

Q. You state in this syndicate certificate that the party takes the 
property subject to $11,600. including this $3800.00, and agrees to 
pay his proportionate part of this total of $11,600.00. Was that a 
correct statement? A. I suppose it is. 

Q. And you further state in this syndicate certificate that the 
payment of five hundred dollars per share was for the purpose of 
paying the persons or owners of the property who were transfer-ing 
the property to the present syndicate. Was that correct? A. I 
suppose it was. 

205 Q. How can you possibly say then, in view of this state¬ 
ment contained over your own signature, that this five thou¬ 
sand dollars, or part thereof, was in payment of this Thirty-eight 
hundred dollars under the deed of trust which was assumed by each 
holder of a 57th interest? 

Mr. Davis: This is objected to as argumentative purely and as 
not calling for statements of fact bv the witness. 

(Hereupon the question was read.) 

A. The cash payment was held as property of the syndicate and 
when the notes became due it was applied to them. 

Q. You stated in your letter of August 19", 1891, inviting Mr. 
McKevitte to subscribe, that this cash payment was the payment that 
you had to make in cash to the big syndicate which you stated were 
closing out their affairs? A. The big syndicate? 

Q. Yes, sir. Was that statement correct? A. Well, the five 
thousand dollars was applied to that. It belonged to the original 
eight and they could dispose of it as they saw fit. 

Q. Was it paid in, that five thousand dollars, for the purpose of 
paying the owners of the ground for what they were parting with to 
the persons who acquired the interest? A. It was paid in as a profit 
on the investment of eight. 
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Q. The eight received this five thousand dollars as a 
206 profit on the investment. Is that correct? A. Well, it was 
applied to the notes. 

Q. Was not their purpose in getting five hundred dollars from 
each in order that they could make a payment—divide the amount 
among themselves and thereby get out of the property? A. The 
idea was to sell the whole thing and not ten shares. That was not 
the limit at all. That was not considered when the syndicate was 
formed. The idea was to sell the fifty-seven shares. 

Q. The idea was to divide this $28,500.00 which would be re¬ 
ceived in cash among the eight subscribers and the fifty-seven shares 
would assume the burden of the $11,600.00 of debts. Wasn’t that it? 
A. No, sir. 

Q. Have you got your calls for each assessment that you made, 
beginning with your first call and including the year 1896? 

Mr. Davis: This question has already been put and answered on 
direct examination. 

A. No, sir. 

Q. You made calls, did you not, each six months, on members of 
the svndicate? 

V 

Mr. Davis: This is objected to as repetition of the direct exam¬ 
ination and as not re-direct examination. 

By Mr. Merillat: 

Q. Have you any data showing how much money you received on 
account of assessments? A. Assessments for what? 

207 Q. The assessments made on the members of the syndicate 
from the time you became trustee up to and including the 
}ear 1896? A. 1 have not except the notes and the interest. 

Q. How much they paid in or how much you called on each 
syndicate member to pay and what each syndicate member paid into 
you you haven’t any record of? A. I haven’t any record of except 
the notes. 

Mr. Davis: Mr. FitzSimons does not understand the question 
which is whether he has in his possession evidence of the assess¬ 
ments that were paid in? 

Mr. Merillat: Yes, sir; how much money was gotten in during 
each of these years. 

Mr. Davis: And the purpose for which the assessments were ap¬ 
plied. 

Mr. Merillat: How much money you got in during each of 
these years and from whom you got it. 

A. I have not. 

By Mr. Merillat: 

Q* wh y y°u say in vour declaration of 

ITftinL > I/O'th share was liable for its proportionate part of 
$11,600.00 if you now claim it was liable for its part of $7800 00 

only? 
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Mr. Davis: This is objected to; first, as not redirect examination, 
and, next, because in at least two different ways the witness has ai- 
leady answered the question to the effect that at the time of the 
formation of this syndicate and the interesting of outsiders beyond 
the original in the eight syndicate it was the expectation to 
*208 part with the entire number and the syndicate certificate was 
made accordingly. 

Mr. Merillat: The svndieate certificate was made two or three 


months or more after the syndicate was completed and after the wit¬ 
ness had announced it was completed. 

A. I don’t know whv it was. It is there. 

t' 

Q. At the time you signed that certificate the matters were all 
fresh in vour memorv and vou knew the statements therein to be 
true? A. Yes, sir, it was. 

Q. Did vou not state in vour answer that vou interested no one 
to become a member of the syndicate? A. That I interested no 
one? 

Mr. Davis: I object to counsel stating verbally to the witness 
without the paper before him anything purporting to be in the an¬ 
swer and also to his examining the witness about anything sup¬ 
posed to be in his answer without exhibiting the same to the wit¬ 
ness. 

Mr. Merillat : I am going to exhibit it to him. 

Bv Mr. Merillat : 

mJ 

Q. At the suggestion of counsel 1 call your attention to the fact 
that in answer to interrogator}’ 30 you say: “1 never endeavored to 
interest any one in the present syndicate, and with the exception 
of one person who is not a party to this suit and never has been a 
shareholder. I. never talked with any one about it.” How do you 
reconcile that with your statements as to McKevitte? 

Mr. Davis: This question is objected to as not indicating the 
supposed statement to McKevitte to which the question is 
209 supposed to refer. 

A. Mr. McKevitte never was a shareholder and never was a mem¬ 
ber of the syndicate. 

Q. Did he not subscribe for two shares? A. No, sir. 

Q. And pay money ? A. No, sir. 

Q. Who did? A. Mrs. McKevitte. 

Q. His wife? A. Yes, sir. The share is in her name. She is 
the owner of the certificate. 

Q. You said likewise in your answer: “I never made any state¬ 
ment of any big syndicate closing up its affairs, this is the first I 
ever heard of such a thing mentioned.” How do you reconcile that 
with the statement in your letter to McKevitte in which you say the 
property is the last holding of a big syndicate which will be sold to 
close up its or their affairs? A. No doubt, at the time I was misin¬ 
formed on it. 

Q. You were a member of the syndicate? A. I know, but in re- 
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lation to the big syndicate I may possibly have been misinformed on 
it at the time. 

Q. You knew you were a member of this syndicate? A. What? 
Q. You were a member of this syndicate? How could you be mis¬ 
informed with reference thereto when you were a member of it? 
A. I got the wrong view of it. I thought it was in relation to the 
syndicate adjoining that. 

210 Q. Were you interested in some adjoining syndicate? A. 
No, sir; this is the only* one and I hope the last one. 

Q. You were endeavoring to sell the property of a syndicate in 
which you were interested when you were getting up this syndicate 
of fifty-seven. Is that true? A. Well, endeavoring to form a syndi¬ 
cate there for the eighteen acres of ground. 

Q. Disposing of this other property? A. Probably it was. 

Q, How did you come to tell McKevitte that it was the la*t hold¬ 
ings of some other big syndicate? How do you account for saying 
that to McKevitte at the time? A. I don’t know. It has passed 
out of my mind now how that occurred. 

Q. Did you ever learn that David D. Stone had made a consid¬ 
erable profit by getting up this first syndicate of eight? A. I did not. 
Q. You never heard of that? A. No, sir. 

EDWIN C. FITZSIMONS. 


Signed for the witness bv me by consent this 28th dav of Decem¬ 
ber, A. D. 1910. 

EDWIN L. WILSON, 

Examiner. 


Hereupon the further taking of testimony in this cause and m 
this behalf was adjourned to meet the next day September 28th, 
1910, at 11 o’clock A. M. at the same place. 

EDWIN L. WILSON, 

Examiner. 


211 Washington, D. C., September 28th, 1910. 

Met pursuant to adjournment at the law office of Charles H. Mer- 
illat, Esq., Bond Building, for the purpose of taking additional 
testimony on behalf of the Plaintiffs. 

Present: Messrs. Charles H. Merillat and M. N. Richardson on 
behalf of the Plaintiffs: 

Messrs. Henry E. Davis and Simon Lyon on behalf of certain de¬ 
fendants as appears by the record; Examiner; the defendants, Edwin 
C. FitzSimons and Geo. W. Driver, in person, and witnesses. 

Whereupon Edwin C. FitzSimons, heretofore sworn, was recalled 
by the Plaintiffs, and testified as follows: 

By Mr. Merillat: 

Q. Mr. FitzSimons, I hand you a paper and ask whether the sig¬ 
nature attached to the same is yours? A. Yes, sir. 
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Mr. Merillat : We desire to offer that paper in evidence and ask 
that it be marked as exhibit “FitzSimons A-9.” I would like to ask 
the Examiner to copy into the record, if he has not done so, this 
paper and also the paper denominated “Memoranda of Sale marked 
as exhibit “FitzSimons A-2,” and also the paper from Stone and 
Driver, trustees, which has heretofore been offered in evidence marked 
exhibit “FitzSimons A-l.” I want these copied bodily into the record 
as well as being made exhibits. 

212 Said exhibits are in words and figures following, to wit: 


(Exhibit “FitzSimons A-l.”) 

Real Estate Office of David D. Stone, 

No. 806 F Street N. W., Washington, 1). C. 

Washington, D. C., Feb. 19, 1891. 

Theo. Davenport, Esq. 

Dear Sir: The first payment of $2,000. on the 18 acres near Ten- 
nallytown and the Methodist University, purchased by the Syndicate, 
will be due March 15. According to the statement herewith submit¬ 
ted, your share, Vs, of that amount, also of the interest due at that 
time and the incidental expenses, is $278.05 as follows: 


Due March 15th.$2,000.00 

Interest on same from Nov. 1st, 1890. $45.00 

“ “ $4,000. part of same trust . 90.00 


$135.00— $135.00 

Insurance, $1,500. on Buildings. $13.50 

Taxes, 1890 and 1891 . $13.64 

Abstract. $30.00 


Jas. F. Hood, preparing deeds and certificates. $30.00 

$89.39— 89.39 


8)2,224.39 


Each share.. 278.05 

Please send check payable to David D. Stone and Geo. W. Driver, 
Trustees, a few days before that time, so that there will be no delay 
in making the payment. 

Respectfully, yours, &c., 

DAVID D. STONE, 

GEO. W. DRIVER, 

Trustees. 










r 

i 


GEORGE W. DRIVER VS. JAMES H. BRUNEMER ET AL. 


107 


213 


(Exhibit “FitZSimons A-2.”) 


Memoranda of Sale of Property Adjoining Methodist University Site. 

Sold to E. C. FitzSimons and T. D. Keleher, Trustees, for.$40,100.00 
Cost.$21,600.00 

Profit .$18,500.00 

New Syndicate formed consisting of 57 shares at $500.$28,500 

Deeds of trust on property.$11,600 


Receipts. 


Cash for 10 shares 


$40,100 
. $5,000 


(Exhibit "FitzSimons A-l” Continued.) 
Disbursements. 

Deed of Trust due Nov. 1, ’91.$3,800. 

Interest on $7,600. 228. 


Balance on hand 


“ “ 3,800 .. 19. 

Extra interest. 3. 

Rebate on Brunemer’s note . 20. 

Deed. 5. 

Notary . 1. 

Abstract . 5. 

Typewriting. 9.85 

Recording. 1.75 

214 Advertising . 13.06 

Commission.. 725. 

$4,830.66 

Balance on hand.. 169.34 

$5,000.00 

The original Syndicate of eight own the $3,800. which will be paid 
in March. At that time your dividend will be as follows: 

Vs of $3,800.$475. 

Vs of 169.34 . 21.16 

Cash on hand.$496.16 

47 shares of the 57 (10 having been sold for cash $5,000.) have 
been divided between the holders of the original certificates, thus 
giving each of them 5 and 7 /s shares, the par value of which is 
$2,937.50. 

In March next there will be due on the property $5,800, which 
must be paid. That is $101.76 for each of the 57 shares. 
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(Exhibit “FitzSimons A-2” Continued.) 

Your assessment will be as follows, viz: 

5% shares at $101.76 .$597.84 

Less dividend to your credit .$496.16 


With interest as stated in certificate. 


$101.68 


E. C. FITZSIMONS, 

T. D. KELEHER, 

Trustees. 


215 


(Exhibit “FitzSimons A-9.”) 


Edwin C. FitzSimons, 

Real Estate, Loans and Insurance, 

No. 1300 F Street Northwest. 

Telephone 1165-2. 

Washington, D. C., March 5th, 1892. 

Sir : An assessment on your 5 %ths shares in the Syndicate will be 
due and payable March 15th, 1892, as per following statement, viz: 


Deeds of trust due March 15, 1892.$5,800.00 

Interest from Nov. 1, ’91 to M’ch 15, ’92 on $5,800. (4% 

mos. at6%). 130.50 

Interest from Nov. 1, '91 to M’ch 15 '92 on $2,000. due 

M’ch 15, ’93 (4y 2 Mos. 6%) . 45.00 

Printing and postage. 3.00 


8) $5,978.50 


Each share . 104.89 

5 Vs shares at 104.89, $616.23. 

The Old Syndicate of 8 is credited with the following, viz: 

Cash on hand, as per last statement. $169.34 

Cash from deed of trust . 3,800.00 

“ “ interest on $3,800. (4% month ....$85.50) 

“ less interest on $4,000, (1% month.$30.00) 

55.50 


8) $4,024.84 


Each share . $503.10 

Debit .$616.23 

Credit. 503.10 


Assessment.$113.13 
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216 Please send check for the amount of your assessment 
($113.13), payable to the order of E. C. FitzSimons and T. D. 
Keleher, Trustees, on or before the 15th inst. 

Respectfully, 

EDWIN C. FITZSIMONS. 

By Mr. Merillat: 



Q. Mr. FitzSimons, how did it happen that this deed to yourself 
and Keleher, trustees, was not recorded until January, 1892, although 
dated in November, 1891? A. I suppose it had been recorded at 
the time. 

Q. Have you any knowledge on that score? A. As to the time? 
Q. As to why this delay in recording? A. I was not aware that 
there was any delay. 

Q. I will ask you whether Exhibit A-l, offered in evidence, was 
similar to a letter calling on McKevitte to make payment on his 
share to yourself as treasurer? A. My recollection is that it was a 
similar letter. 

Q. That it was a circular? A. Yes, sir, that is my recollection. 

Q. To whom was it addressed? A. To whom was that addressed? 

A. Yes, sir. 

Mr. Lyon: What do you mean? This particular one? 

Bv Mr. Merillat: 

•j 

Q. To whom was this circular letter addressed? You say it was a 
circular letter. Who else received copies of this circular let- 

217 ter? A. I suppose the letter was addressed to all the share¬ 
holders. 

Q. Was it not, as a matter of fact, a circular letter addressed to the 
ten persons who had agreed to subscribe Five hundred dollars? A. 
That may lie so. I could not say positively now. 

Q. Was not your purpose in sending this letter to McKevitte to 
get in money from him? 

v 

Mr. Lyon: It speaks for itself it seems to me. I object to that. 
The letter indicates in plain terms what its object was. 

A. Of course. 

Q. When did you call and receive the balance of the subscription? 
This paper was a call for only ten percent. A. It says here that the 
balance was to be paid on or before December 1st, 1891. I suppose 
the balance was paid at that time. 

Q, By calls made by you? A. I could not tell you now how it was 
paid. I don’t remember. That is over twenty years ago. 

Q. From whom did you get the names of the other persons on 
whom by circular letter you were calling for payment of ten per 
cent, of their subscription? A. Got it from the list of shareholders. 

Q. Who furnished you that list? A. I think it was in the pos¬ 
session of Mr. Keleher at the time. 

Q. From whom did Keleher get it? A. I say it was either 

218 Keleher or David D. Stone. I don’t know from whom Kele¬ 
her got it. He must have had the list. I had it and got it 

from some source or somebody. 
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Q. Prior to this date, November 17", 1891, had the members of 
the syndicate of eight expressed a willingness that this deal should 
be put through? A. Not as a whole I don’t think. I don’t remem¬ 
ber now as to how many. 

Q. Had the trustees, who were the holders of the legal title, agreed? 
A. Agreed to the sale? 

Q. Agreed to the transfer of the property to a syndicate of fifty- 
seven shares? A. Yes, sir. 

Q. Did they know the terms of the transaction, the trustees? A. 
The terms of what transaction? 

Q. Of the transaction whereby the title was to be transferred from 
the syndicate of eight to the syndicate of fifty-seven shares? A. I 
suppose they did. 


Mr. Davis: I must object to the supposition of the witness, and 
also to his answer to the preceding question unless it be made to 
appear that he is speaking of his own knowledge. He appears to 
answer that the trustees of the syndicate of eight assented to the for¬ 
mation of the syndicate of fifty-seven without stating what trustees 
so agreed or how he has his information. 

By Mr. Merillat: 

%j 

Q. You knew both the trustees, David D. Stone and George 
*219 W. Driver, prior to November, 1891? A. I did; yes, sir. 

Q. And had you had talks with them concerning this prop¬ 
erty? A. In relation- 

Q. To the syndicate? A. I think not. Not at that time. 

Q. How did you ask and why did you ask these people and call 
for money and have persons deposit money with you as subscribers 
and purchasers of this land if you knew nothing and had had no 
talk with the trustees who were the holders of the legal title; that is, 
Stone and Driver? A. I don’t remember now what the conditions 
were at the time. 

Q. You then do not recall whether or not you had their assent? 
A. I could not say, Mr. Merillat, positively. It is a long ways back 
and the conditions at the time I do not recall. 

Q. You do not mean to tell me that you called on people to put in 
this money and pay over this money to you as treasurer and an¬ 
nounce to them that the syndicate for the purchase w T as completed 
without you knew of a willingness on the part of Stone and Driver 
to make a deal, do you? A. I don’t know. I could not tell what the 
conditions were and what the arrangements were at the time. 

Q. You have forgotten that? A. Yes, sir, I have really forgotten 
it. It is a long time ago. It is twenty years. 

220 Q. In the statement dated March 5", 1892, which was sent' 
to the members of the old syndicate of eight, you stated to 
them “Cash from deed of trust, $3800.00.” Is it not a fact that the 
assessment was made on the members of the syndicate of fifty-seven 
and that you treated that deed of trust of $3800.00 as cash for the 
benefit only of the syndicate of eight? A. For the benefit of the 
syndicate of eight. 

Q. And with the proportionate share of each member of the syn- 
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dicate of eight in this cash of $3800.00, together with an assessment, 
you paid off, did you not, the deeds of trust of $5800.00? A. Yes, 
sir. 

Q, And subsequently made an assessment, did you not, with which 
to pay off the deed of trust of $2,000.00 still remaining on the prop¬ 
erty? A. I suppose the record will show that. 

Q. I will ask you whether or not that is not your signature? A. 
Yes, sir. 

Q. And whether or not with that assessment you did not pay off 
the last indebtedness remaining of $2,000? A. I could not tell. Not 
from this letter, what that applied to. I could not tell from that. 
It applied to the retirement of some note, but what particular note I 
could not tell from memory. 

Mr. Merillat: We offer this paper in evidence and ask that it be 
marked exhibit “FitzSimons A-10.” 

Q. Did you see George W. Driver, at times in the year 

221 1891? A. I have seen Mr. Driver pretty nearly daily since 
I have been a resident of Washington, about twenty years. 

Q. Does that apply to the year 1891 that you saw him daily? A. 
A. No, sir, I would not say daily. I saw him frequently. 

Q. You saw him frequently in the summer of 1891? A. Yes, 
sir. 

Q. And at the time this syndicate was in the process of formation? 
A. Very likely. 

Q. Can you say now that you did not discuss the affairs of this 
syndicate of fifty-seven shares and the transfer of the property from 
the syndicate of eight to the syndicate of fifty-seven? A. I don’t 
remember as I did. 

Q. Can you say you did not? A. I would not say positively that 
I did not. I don’t remember of having any conversation with him. 
Q. Are you pretty close friends? A. Well, we are not enemies. 

Q, Are you able, Mr. FitzSimons, personally to respond in a judg¬ 
ment and satisfy a judgment in excess of five thousand dollars? 

Mr. Davis: This is objected to as irrelevant and immaterial. 

A. No, indeed. 

Q. Is it not a fact, Mr. FitzSimons, that as trustee, after the 
issuance of these certificates or syndicate certificates of trust, 

222 that you followed the terms of this trust and required the 
various shareholders to pay their pro rata part as the terms of 

the trust provided? A. Yes, sir. 

Mr. Lyon : No further cross examination. 

EDWIN C. FITZSIMONS. 


Signed for the witness by me by consent this 28 day of December, 

A. D. 1910. 


EDWIN L. WILSON, 

Examiner. 
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Theodore Davenport, produced as a Yvitness on behalf of the 
Plaintiffs, and after being duly sworn, testified as follows: 

By Mr. Merillat: 

Q. Please state your age, residence and occupation? A. I have no 
occupation. I reside in Stamford Conn. That is my voting place. 
I am seYenty-six years old. 

Q. Were you in Washington, and, if so, in what capacity in 1891? 
A. In 1891 I was disbursing clerk in the Post Office Department. 

Q. Were you formerly a shareholder in what is knoYvn as the 
Wesley Park Syndicate o\Y r ning ground near the American University 
Site? A. I Yvas. 

Q. By whom Yvere you interested in that syndicate? A. T. J. 
Keleher. 

Q. What position did he occupy at that time? A. He 

223 was disbursing clerk of the 6th Auditor’s office of the Post 
Office Department. 

Q. Who is Jennie Davenport, one of the complainants in the 
present case? A. My Yvife. 

Q. Did she acquire this share in the syndicate, or your 5%ths in 
the syndicate of fifty-seven? A. She did. 

Q. Please state whether or not she purchased the same from you. 
A. Yes, sir, she purchased it from me. 

Q. Did she pay you therefor in money? A. No, sir, the transfer 
of a debt that I OYved her. It Yvas the same as money. 

Q. Do I understand you OYved your wife on account of a debt— 
for money she loaned to you? A. Yes, sir. 

Q. And that in payment therefor you transferred the shares? 

Mr. Davis: Objected to as leading and as incompetent, irrelevant 
and immaterial. 

A. Yes, sir. 

Q. When was this transfer made approximately? A. I don’t 
remember the date. 

Q. State whether or not it was before or after the institution of this 
present suit? A. I think it was before. 

Q. How long a time before, if you know? A. I cannot tell you 
that. 

Q. Had the institution of the present suit anything at all 

224 to do with it. 

Mr. Davis: That is objected to as wholly irrelevant, immaterial 
and leading. 

A. No, sir. 

Q. Are you familiar with the signatures of T. D. Keleher and E. 
C. FitzSimons? A. I think so. 

Q. I hand you two receipts and ask you if those are the signatures] 
of Mr. FitzSimons and Mr. Keleher? A. I understand so; yes, sir. 

Q. How did you come to receive those papers—those receipts? A.] 
By paying the money. They are receipts for money paid. 

Q. Have you produced all the receipts you have been able to fine 
for 1892 and 1893? A. I have. 
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Mr. Merillat: We offer those receipts in evidence and ask that 
they be marked as exhibits “Davenport A-l and A-2.” 

Q. Is that Mr. FitzSimons’ signature? A. Yes, sir. 

Mr. Merillat : We offer the paper in evidence being a letter from 
Mr. FitzSimons to Mr. Davenport, dated April 17, 1909, and ask that 
it be marked exhibit “Davenport A-3.” ’ 

Mr. Davis: This paper is objected to as irrelevant and immaterial, 
as showing on its face that it was written after the institution of this 
suit and as similarly showing that it has no relation to the matter 
in controversy at any time prior to the institution of the suit. 

225 Moreover, the only testimony about the letter at the moment 
is that it bears the signature of the defendant FitzSimons, 

which is not sufficient to entitle it to be admitted in evidence. 

By Mr. Merillat: 

Q. Did you receive this letter in the course of the mail? 

Mr. Davis: That is objected to as leading. 

A. I did. 

Q. Mr. Davenport, was your wife, Jennie Davenport, aware, or 
did she have knowledge, of the details of the transaction with refer¬ 
ence to this property known as the Wesley Park Syndicate at the 
time of the transfer of an interest from yourself to her? 

Mr. Davis: Objected to as manifestly calling for information which 
the witness cannot of his own knowledge supply, and any answer he 
may make thereto must of necessity be hearsay. 

A. I don’t think she did. 

Mr. Davis: That answer is objected to as not responsive and as 
not an answer to the question. 

By Mr. Merillat: 

Q. Please state whether or not she had any information from you 
at the time she took these shares in consideration of a debt concern¬ 
ing the details of the transaction and the trusts and so on? 

Mr. Davis: Objected to as irrelevant and immaterial. It is unim¬ 
portant whether the witness’ wife had such informaton from him or 

not. 

A. No, air. 

Q. So far as you are aware had she had any communica- 

226 nication regarding the value of this land, or had she ever 
seen the land prior to the time of the acquisition of the 

shares? 

Mr. Davis: Objected to as irrelevant and immaterial. 

% 

A* No, sir. 

Q. Please state whether or not either you or your wife assented to 
a sale of this property for $20,000.00 by FitzSimons and Meehan, 
trustees, to Tait and Omwake? 

Mr. Davis: Objected to as it does not appear who was the owner 
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of the certificate issued to the witness at the time of the sale to Tait 
and Omw^ake. If the witness was owner the question may be rele¬ 
vant. If the witness’ wife was owner it is not competent, relevant 
or material. 

A. I don’t think she was the owner at the time that I was informed 
of the sale. I think I was the owner. I don’t remember about that 
transaction at all. 

Q, Had you any knowledge of the sale for $20,000. prior to its 
being made? 

Mr. Davis: Objection repeated. 

t 

A. My memory is very much at fault as regards that transaction 
entirely. 

Q. Was either yourself or your wife so far as you are aware willing 
that there should be an extension of time for payment of the amount 
due under that sale on account of the deferred mortgage by Tait 
and Omwake? 

Mr. Davis: Objection repeated. 

A. My wife was very much opposed to the extension of the 
notes. 

227 Mr. Davis: The answer is objected to as manifestly stat¬ 
ing hearsay. 

By Mr. Merillat: 

Q. Who was the owner of the certificates at the time of the ex¬ 
tension of the time for the payment of the mortgage, yourself or 
your wife? A. I think I was. I am not sure. I am not sure 
when I made that over. Perhaps Mr. FitzSimons can tell. 

Q. Did you communicate with the trustee and have the transfer 
made of record by you from yourself to your wife? A. I went into 
his presence and suggested to him that the transfer be made in his 
office. 

Q. Was it done? A. I suppose it was—yes, sir; it must have 
been done. 

Q. Do you know what the date was? A. No, sir. 
Cross-examination. 

By Mr. Davis: 

Q, Mr. Davenport, you have no present recollection, or to use 
your own expression your memory is at fault, about the Tait and 
Omwake sale, whether you concurred in it or approved it or not. 
That is so? A. I don’t remember. 

Q. I show you this paper dated Darien, Conn., June 1, 1906, 
addressed to Mr. E. C. FitzSimons, Washington, D. C., and ask if 
that is in your handwriting? A. That is my handwriting; yes, 
sir. 

228 Q. That is your signature? A. That is my signature. 

Q. Did you send that letter to Mr. FitzSimons? A. I 

must have. 
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Q. Look at this envelope? A. Yes, sir, I sent that to Mr. Fitz- 
Simons. That is my handwriting. 

Q. That is the envelope in which you sent that letter? A. Yes, 
sir, that is the envelope in which I sent the letter. 

Mr. Davis: I propose to read this letter into the record after it 
has been examined. 

Mr. Merillat: No objection. 

Mr. Davis (reading): The letter is as follows: 

Darien, Ct., June 1st, 1906. 

Mr. E. C. FitzSimons, Washington, D. C. 

Dear Sir: Your welcome letter with check is at hand for 
$117.50. Of course, I am glad the property has been sold and I 
think at a fair price considering the situation. Congratulations 
are in order. 

Yours truly, 

THEO. DAVENPORT. 

Mr. Davis: The letter itself and the accompanying envelope are 
offered in evidence to be marked respectively exhibits “Davenport 
A-4 and A-5.” 

By Mr. Davis: 

229 Q. You have stated that you received from Mr. Fitz¬ 
Simons the letter dated April 17, 1909, being exhibit 

“Davenport A-3.” Did you reply to that letter? A. I should 
think I did. 

Q. I show you this paper dated Darien, April 21, 1909, and ad¬ 
dressed to Mr. FitzSimons and ask you if that is not your reply? 
A. Yes, sir, that is my reply. 

Q. It is in your hand writing and signed by you? A. Yes, sir, 
it is. 

Q. And was sent by you to Mr. FitzSimons in the envelope I 
now hand you? A. It was; yes, sir. That is the letter. 

Mr. Davis: I offer this in evidence as exhibits “Davenport A-6 
and A-7.” I would like that letter copied into the record. 

Said — is as follows: 

Darien, April 21s£, 1909. 

Mr. E. C. FitzSimons, Washington, D. C. 

Dear Sir: My attention was called in 1907, in what was termed 
“a big swindle”, by a shareholder who spent some time in Washing¬ 
ton investigating and found to his satisfaction a great fraud com¬ 
mitted. I paid no attention to the matter at the time, but waited 
to see what the outcome would be. In 1908 a letter came from 
Kappler & Merillat stating the prospect of success in winning the 
suit was good. I could not at the time give a retainer fee necessary 
for the suit so supposed I was not counted as*a plaintiff. 

230 I understand it is not legal for a trustee to sell a property 
to himself, which I hear has been done, however when a 
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property is sold, the notes when due should be promptly met and 
not extended, especially without the consent of shareholders. The 
payments cannot be met, unless lots are sold! rather a strange pro¬ 
ceeding, is it not? The complaint is that the property is far more 
valuable than the Trustees allowed as the matter was presented to 
me it seemed as if an injustice had been done to the shareholders, 
but frankly I want the money and would be glad to see this matter 
amicably settled. Personally I have no feeling in the matter, but 
my non co-operation wouldn’t prevent the suit, I understand. 

Yours truly, 

THEO. DAVENPORT. 

By Mr. Davis: 

Q. Mr. Davenport, you were a member of the original syndicate 
of eight with reference to this property? A. 1 think so. 

Q. Do you not know so? A. Well, my remembrance is that I 
was. 

Q. Have you your certificate? A. Certificates of the 5%th- 
shares? I have the certificates of the 5ygth-. 

Q. Have you it with you? A. No, sir. 

Q. Where is it? A. Darien. 

Mr. Merillat: Counsel are willing that the same may 

231 be forwarded and offered and considered as in evidence as 

an exhibit. 

Mr. Davis: We desire that course to be taken. 

Mr. Merillat: Will you forward, Mr. Davenport, the certifi¬ 
cate in order that it may be introduced into this record. You can 
forward either to me or to Mr. Wilson, the Examiner. 

Witness: I will forward it to you, certainly. If I had known 
what the sc-ope of this examination was to have been I would have 
brought it. As I was going away I did not w T ant to take these 
certificates and I said that they had not been asked for and I did 
not think I would take them. 

By Mr. Davis: 

Q. When did you cease living in Washington? A. In 1893. 

Q. 1893? A. Yes, sir. 

Q. Did you transfer your interest in this property and the cer¬ 
tificate showing your interest to Mrs. Davenport, before or after 
you left Washington? A. Oh, long after I left Washington. 

Q. I show you this letter? A. In fact, she was not Mrs. Daven¬ 
port when I left Washington. I was a widower at that time. 

Q. That will enable us to approximate the date. When were you 
married to the present Mrs. Davenport? A. 1903. 

Q. So that the transfer to her was after that date? A. 

232 Oh, yes, sir, after that date. 

Q. I show you the paper marked “FitzSimons A-9”, 
which is in evidence in this cause, and ask you, after examining 
the same, to state whether or not you received at or about its date 
a similar paper? 
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Mr. Merillat: We will concede that this is the paper the wit¬ 
ness received, or one identical with it. We will concede that of 
record. 

Mr. Davis: It is admitted of record by counsel for the complain¬ 
ants that the paper shown the witness is the identical paper re¬ 
ceived by him. 

Mr. Merillat: And that counsel recently received it from Mr. 
Davenport. 

By Mr. Davis: 

Q. Mr. Davenport, in response to this call made by this paper 
you sent Messrs. FitzSimons and Keleher, trustees, the assessment 
of $113.13 called for, did you not? A. Yes, sir. 

Mr. Davis: That is all. 

Mr. Merillat: That is all. 

THEODORE DAVENPORT. 

Signed for the witness by me by consent and agreement of coun¬ 
sel, this 16th day of October, A. D. 1910. 

EDWIN L. WILSON, 

Examiner. 


Edwin C. FitzSimons., heretofore sworn, was recalled, and testi¬ 
fied as follows: 


233 


By Mr. Merillat: 

Q. What was the date of the transfer from Mr. Daven¬ 
port to Jennie Davenport? A. I have the date at my office 
and will furnish it. 

EDWIN C. FITZSIMONS. 


Signed for the witness by me by consent this 28 day of Decem¬ 
ber, 1910. 

EDWIN L. WILSON, 

Examiner. 


Hereupon the further taking of testimony in this cause and on 
this behalf was adjourned to meet at the same place on the next 
day, Thursday, September 29", 1910, at 12:30 p. m. 


) t 

Examiner. 


Washington, D. C., September 29", 1910. 

Met pursuant to adjournment noted next hereinbefore at the law 
offices of Charles H. Merillat, Esq., Bond Building, for the pur¬ 
pose of taking additional testimony on behalf of the plaintiffs. 

Present: 

Messrs. Charles H. Merillat and Mason N. Richardson on behalf 
of the plaintiffs; 

Messrs. Henry E. Davis and Simon Lyon on lielialf of certain 
defendants; 

Examiner; the defendants E. C. FitzSimons, Geo. W. Driver and 
P. J. Meehan, in person, and witness. 
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234 Edwin C. FitzSimons, heretofore sworn, was recalled, 
and testified as follows: 


Bv Mr. Merillat: 

*/ 

Q. Please state the date of the transfer of the share from Mr. 
Davenport to Jennie Davenport? A. It is between May 26, 1906, 
and November 26, 1906. 

Q. I will ask you whether or not Mr. Meehan was not substituted 
with yourself as trustee# in place of FitzSimons and Keleher, trus¬ 
tees? A. Yes, sir. 

Q. Have you the deed of trust that was taken after the property 
was sold to Tait and Omwake, that original deed of trust? A. 
Yes, sir. 

Q. Will you produce and file that? A. Yes, sir. 

Mr. Davis: That deed of trust was produced by the witness under 
the call of the subpoenas duces tecum and was present here during 
his examination, but will again be produced. 

By Mr. Merillat: 

Q. Please state whether or not the letter I hand you is one which 
was written bv you to W. E. Andrews July 1, 1907? A. Yes, sir. 

Mr. Merillat : We desire to offer that letter in evidence and ask 
that it be marked as exhibit “FitzSimons A-ll.” 

We desire to further offer in evidence certified copies of 
235 deeds from Charles P. Stone to Hood and Apple, trustees, 
and Charles P. Stone to Stone and Driver, trustees; from 
Stone and Driver to FitzSimons and Keleher, and from FitzSimons 
and Meehan, trustees, to Tait and Omwake, trustees, together with 
the original deed of trust from Tait and Omwake, trustees, to secure 
payments of deferred purchase money to FitzSimons and Meehan, 
trustees, and ask that the same be marked exhibits “FitzSimons 
A-12, A-13, A-14, A-15 and A-16.” 

EDWIN C. FITZSIMONS. 


Signed for the witness by me by consent this 28 day of Decem¬ 
ber, A. D. 1910. 

EDWIN L. WILSON, 

Examiner. 


It is stipulated by and between counsel for the respective parties 
that the depositions of any and all witness- whose personal signa¬ 
tures may be inconvenient to obtain may be signed by the Ex¬ 
aminer. 


Examiner. 
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W. W. White, produced as a witness on behalf of the Plaintiffs, 
and after being duly sworn, testified as follows: 

Bv Mr. Merillat: 

Q, Please state your age, residence and occupation, Mr. White? 
A. My age is sixty-nine; occupation, in the Auditor’s Office of the 
Past Office Department. 

236 Q. Please state whether or not you are a member of the 
Weslev Park Syndicate of which FitzSimons and Meehan 

are trustees? A. Yes, sir, I have one share. 

Q. Please state how you became a member of that syndicate? 
A. I got my certificate from the trustees of Mr. Hart, who was de¬ 
ceased. I bought it from the administrators of that estate to wind 
up the estate. 

Q. Abel Hart, deceased? A. Yes, sir. 

Q. Please state whether or not you were employed in the Post 
Office Department—in the Auditor’s Office of the Post Office De¬ 
partment in 1891? A. Yes, sir. 

Q. Please state whether or not at that time you were solicited to 
become a member of the present syndicate, but did not become so? 
A. Yes, sir. 

Q. Who solicited you to become a member of that syndicate? 
A. Mr. Tim Keleher. 

Q. I wish you would please state what statements or representa¬ 
tions he made to you to induce you to go in, and state the same 
fully? 

Mr. Davis: Objected to as incompetent, irrelevant and imma¬ 
terial as to the defendants Driver, FitzSimons and Meehan and each 
of them. 

A. Mr. Keleher said that he had purchased a piece of ground 
out there on an option—a piece of ground out there and 

237 that he was forming a syndicate to pay for this land. 

Q. What else did he say to you? 

Mr. Davis: Same objection. 

Mr. Merillat: It is considered that the objection previously 
made can be considered as entered to all of this testimony. 

A. That the land was purchased at five cents a foot and the syn¬ 
dicate was formed at forty thousand dollars and the shares, I think, 
was to be $700, or would be at that time. I remember that the 
shares were worth—I wasn’t in a position to take a share. I wanted 
to get in another syndicate that was formed exactly like it by the 
same parties of twelve acres. 

Q. What, if anything, did he say as to why the syndicate was 
being formed to take the property? 

Mr. Davis: The objection stands as to this? 

Mr. Merillat: Yes, sir. 

A. To pay for the property. 

Q. Why was it necessary to form a syndicate or a combination of 
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a number of persons? Was anything said on that score? A. No, 
sir, I don’t think there was. He never made an explanation of 
that part. They had to form the syndicate to pay for the land. 
They have taken an option on it. 

Q. Did they say they did not have enough money to buy it per¬ 
sonally? A. I don’t think they came right down to say that Of 
course, you could read it through the lines that that was the 
case. 

238 Q. What, if anything, was said as to who was getting up 
the svndicate bv Mr. Keleher? A. I don’t believe he men- 

tioned any man except Mr. FitzSimons. I think he was about the 
only man he mentioned. I think that he called the trustees and 
one was FitzSimons. 

Q. What, if anything, did he say to you that the organizers of 
the syndicate would make a profit by means of organizing the syn¬ 
dicate out of those they got to go into it? A. He did not state 
anything about that. 

Q. What, if any, knowledge had you that the real cost of this 
land was less than forty thousand dollars, or five cents a foot, and 
that the difference would go to the organizers of the syndicate? 

Mr. Davis: Objected to as leading and unwarrantably assuming 
matters stated in the question. 

A. I made a statement- 

Q. At this time, what did Keleher say to you? A. I did not 
get any information from him as to that at this time. 

Q. Had you any knowledge that a less price than what you and 
the other supposed subscribers were paying would be paid for the 
property, and the difference between what you were paying and the 
real price of the property would be divided between the organizers 
of the syndicate? Had you any knowledge that they were going 
to do that when you were first sought? 

Mr. Davis: Objection repeated. 

239 A. My understanding was that the syndicate was to be 
fair to all alike. Every fellow was to fare alike and we were 

getting the property at the purchase price. 

Q. Please state whether or not after you acquired an interest 
from the estate of Abel Hart, deceased, you attended any meetings 
of the syndicate? A. Yes, sir, I attended one meeting of the 
syndicate. 

Q. Please state whether or not Mr. FitzSimons, Mr. Keleher, Mr. 
Meehan or Mr. Driver was present, or whether all or any of them 
were? A. All but Mr. Keleher was present. Mr. Driver, Mr. Fitz¬ 
Simons and Mr. Meehan were present. 

Q. Please state what, if anything, you said, and what, if anything, 
they said at that meeting? 

Mr. Davis: This is objected to unless the time of this meeting is 
fixed, and further objection is reserved after the time shall have 
been fixed. 
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By Mr. Merillat: 

Q. When was it that this meeting was held that you attended 
and at which Mr. Meehan, Mr. FitzSimons and Mr. Driver were 
present, as well as you can remember? A. I cannot give the time, 
but it was the time Mr. Meehan was elected either as trustee and 
he made a suggestion there to sell the property at Eighteen thousand 
dollars and I objected to that and made the statement there that I 
thought somebody had got a rake-off in that matter. Driver said 
he had not and FitzSimons did not say anything, but Mr. Fitz¬ 
Simons wanted me to take his place as trustee. 

240 Q, After you said that you believed some one had got a 
rake-off, what occurred immediately after you made that 

statement. What was said after you immediately made that state¬ 
ment that some one got a rake-off? Who first said anything? A. 
Mr. Driver. 

Q. What did he say? A. He said he hadn’t got any rake-off. 
Mr. FitzSimons did not say anything except he said he wanted me 
to take his place as trustee. 

Q. What, if any, actual or definite knowledge had you at that 
time of there being any rake-off? A. T had no definite knowledge 
at all except a suspicion of mine. 

Q, Had you any facts showing any such thing? A. No, sir. 

Q. When did you first acquire any definite knowledge that there 
had been any rake-off, or any profit, by the organizers of the syn¬ 
dicate in getting up this syndicate? 

Mr. Davis: Objected to as leading and as unwarrantably assuming 
the matters stated in the question. 

A. After employing Merillat and Co. as attorneys. 

Q. Do you know when that was? A. It was 1907, I believe. 
Somewheres along there. 

Q. What period of the year? A. I think it was about June. 
Sometime in June, 1907, or somewheres along in there. I am not 
exactly certain, but somewher-s along in there. 

Q. Please state whether or not you would have purchased 

241 your share had you knowm there was a large rake-off or 
profit to the organizers of the syndicate and that the property 

had not really cost forty thousand dollars? 

Mr. Davis: Objected to as hypothetical and conjectural and un¬ 
warrantably assuming the matters stated in the question. 

A. No, sir, I would not have purchased if I had knowm that. 

Q. Have you your certificate? A. No, sir, I have not. 

Q. Have you it at your office or home? A. I l>elieve I let Mr. 
Carusi have that certificate. I have not been able to find it. That 
was before we employed you as attorney. He could not find it and 
I could not find it, but looked all over everything. 

Q. Please state whether or not the administrators who transferred 
your certificates to you were Percival M. Brown and P. A. Bowen, 
to the best of your recollection? A. Yes, sir. 

lfi—2414a 
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Q. Please state whether or not July, 1899, was about the date 
that you acquired that certificate? A. Yes, sir, some date. 

Cross-examination. 

By Mr. Davis: 

Q. Mr. White, did you buy this interest at private sale or public 
sale? A. I guess you would call it a private sale. Mr. FitzSimons 
was present at the time it was transferred. I guess you would call 
it rather a private sale. 

242 Q. What I want to get at is whether the price was agreed 
upon between you and the representatives of Mr. Hart’s 

estate? A. Yes, sir. 

Q. Private, or whether they offered the shares of Mr. Hart in 
this enterprise and they were bid off? A. 1 think it was put up 
once and bid off and I think it was taken down, if I recollect right. 
I was not at the sale to answer. What you are trying to get at is 
this, Mr. Brunemer saw these administrators of Mr. Hart who were 
winding up this estate and he made arrangements to take these 
three shares and part of another share. He did not have four whole 
shares, and I got one and a lady got one and Brunemer got one and 
a part of one. He did not have four full shares. Now, Mr. Brune¬ 
mer, as 1 understand, went and made this agreement for these four 
shares for me and this lady. He took two. 1 don’t remember the 
lady’s name. 

Q. How much did you pay for it? A. I guess it was $250.00, 
if I remember just exactly right. 1 think it was $250.00. 

Q. Now, Mr. White, this was in 1899. When was it that Mr. 
Keleher made the representations to you that you have related about 
the syndicate and buying the land and so on? A. It was several 
years before this because it was—the payments were made monthly 
and the time the syndicate was organized, why it was several years 
before the death of Mr. Hart. 

Q. So when Mr. Keleher made these representations to 

243 you, or these statements to you, and asked you to go into the 
syndicate you declined to do it? A. Yes, sir, because I was 

not financially able to go in. 

Q. And then some years after that Brunemer opened the matter 
up to you and told you that these Hart shares were for sale? A. 
Yes, sir, a good many years after that you see. 

Q, It was a good many years after your talks with Mr. Keleher? 
A. Yes, sir. When I bought this interest Hart had owned them six 
or eight years probably. I don’t know T exactly. I would not state 
exactly how long. 

Q. I wish to ask who brought your attention to the sale of the 
Hart shares? A. Mr. Brunemer. 

Q. Brunemer told you that these shares were on the market? A. 
I don’t know that he said that. 

Q. What did he say? A. He said he had seen the administrators 
and he had made a proposal to them to buy so much of these shares 
and his proposition was accepted. So he told me about it and he 
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and I and this lady all went over to his place on G street between 
14th and 15th streets—Mr. FitzSimons was there at the time—and 
they signed these certificates and we paid the cash for them. 

Q. That was Brunemer’s office on G Street? A. No, sir, the ad¬ 
ministrator’s office. These lawyers, Brown <fc Co. 

244 By Mr. Merillat: 

Q. P. A. Bowen, Jr. That was at Mr. Bowen’s office? A. Yes, 

sir. 

Q, lie was one of the administrators? A. Yes, sir; I think he 
signed himself as that. That was my understanding. I was to 
get these shares from the administrator. 

By Mr. Davis: 

r 

Q. And when Mr. Brunemer came and told vou that these Hart 
^ */ 

shares could be bought he told you the price at which they could 
be bought? A. Yes, sir. 

Q. And that was the price at which you bought? A. Yes, sir. 
Q. Now, the meeting of the syndicate which you have spoken of 
was held where, Oppenheimer’s hall on 9th street? A. Yes, sir. 

Q. That is on the west side of 9th street between E and F streets, 
a few doors below the Washington Loan and Trust Company build¬ 
ing? A. Yes, sir. 

Q. Can you state approximately the date of that meeting? A. 
I don’t believe, sir, I can hardly. I don’t think I can. 

Q. That was, of course, after you had bought this share 

245 from the Hart estate? A. Yes, sir, T was a shareholder at 
that time or I would not have been there. 

Q. How long had you been the owner of that share at the time 
of this meeting? A. I don’t believe I can answer that. I don’t 
believe I can tell. 

Q. The meeting was in reference to the proposed sale to Tait and 
Omw r ake? A. No, sir. 

Q. What was it about? A. I think it was called together to s 
what they could do with the property and elect—the main thing 
was to elect a trustee in Iveleher’s place. That was the main cause 
of the meeting as my understanding goes, and to do other business, 
but the main thing, as I understand it, was for the purpose of elect¬ 
ing a trustee in Keleher’s place. I think at the same time Mr. 
Brunemer wanted to talk something about dividing the property 
up and giving each fellow his share, but I don’t think that material¬ 
ized. What I said was the principal cause. 

Q. At that meeting of which we are talking was anything said 
about selling the property as a whole outright? A. Yes, sir. 

Q. Was a price mentioned? A. Yes, sir, I think Mr. Meehan, 
one of the present trustees, suggested to sell it at eighteen thousand 
dollars. 

Q. What did you say to that? A. I objected to that, i 

246 told him. I told him I objected to selling at that. 

Q. Was there any other figure named besides the eighteen 
thousand dollars? A. No, sir, I don’t think there was. 
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Q. Was any reason given by Mr. Meehan for suggesting to sell 
at eighteen thousand dollars? A. I don’t think he did. If he did 
I don’t remember any reason except he thought that was all he 
could get out of it. 

Q. Now, did anybody besides yourself say anything at that meet¬ 
ing on this proposition to sell for eighteen thousand dollars? A. 
I don't remember that they did. I don’t think there was anybody 
in favor of selling it at the price mentioned, eighteen thousand 
dollars. 

Q. Did I correctly understand, Mr. White, that that was the only 
meeting of the syndicate that you attended? A. Yes, sir, that was 
the only meeting that was ever held—the only one after I was a 
shareholder. I don’t think there was ever any other meeting held. 

Q. After the sale of this property to Tait and Omwake you re¬ 
ceived a dividend, did you not, out of the proceeds? A. A dividend? 
Q. Yes, sir, a distribution. A. Yes, sir, I received that, but I 

don’t think you will hardlv call it a dividend. 

%> «/ 

Q. I used the word inadvertently. What I meant, after 

247 the property was sold to Tait and Omwake there was a dis¬ 
tribution of the monev to the holders of the certificates—a 

V 

portion of the money that came from the sale and you got your 
share of that distribution? A. Yes, sir. 

Q. Do you remember the amount and in how many distributions 
you got it? A. I think probably two payments. I am not certain 
about it. I don’t know whether I can tell exactly the amount now. 
It might have been twenty dollars, but I would not state certainly 
because my memory does not serve me. I think I got two payments. 
I cannot state what the size of the payments were. 

Redirect examination. 

By Mr. Merillat: 

Q. Were you willing that this property should be sold at the price 
of twentv thousand dollars that it was sold to Tait and Omwake? 

Mr. Davis: Objected to as irrelevant and immaterial. 

A. Yes, sir. 

Q. Were you willing that it should be sold at that price? A. 
No, sir. 

Mr. Davis: Same objection. 

By Mr. Merillat: 

Q. Were you willing at the time that the payments on the de¬ 
ferred purchase money notes came due that they should be extended 
and that Tait and Omwake be given a longer time in which to pay? 

Mr. Davis: Same objection. 

248 A. No, sir. 

Q. When the lots did not sell? 

Mr. Davis: Same objection. 

A. No, sir. 
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Recross-exami nation. 

By Mr. Davis: 

Q. Mr. White, after you got your first distribution out of the 
money that came from the sale to Tait and Omwake, how long was 
it before you got the second payment, if you remember? A. I 
think it skipped one pay day. It was to be paid the 2nd day of 
May and I think it was paid about the 2nd day of November, but 
I am not certain of that. Instead of being in May it was—the second 
w r as in November. I think that is the way. That is my best recol¬ 
lection. 

Mr. Merillat: We w T ould like produced at tomorrow’s session at 
eleven o’clock any vouchers or receipts there may be showing actual 
payments on account of subdivision or grading of the property by 
the trustees, together with any letters that they may — setting forth 
the amount as having been disbursed on that score—subdivision or 
grading. 

Mr. Davis: To whom is this directed, to all the defendants? 

Mr. Merillat : This is directed to the defendants, FitzSimons and 
Meehan, the trustees. 

W. W. WHITE. 

Signed for the witness by me by consent and agreement of coun¬ 
sel, this 28 day of December, 1910. 

EDWIN L. WILSON, 

Examiner. 

249 Hereupon the further taking of testimony is this cause 
and on this behalf was adjourned to meet the next day at 
the same place, Friday, September 80, 1910, at 11 o’clock A. M. 

• EDWIN L. WILSON, 

Examiner. 

Washington, D. C., September 30", 1910. 

Met pursuant to adjournment next hereinbefore noted at the same 
place for the purpose of taking additional testimony on behalf of 
the Plaintiffs. 

Present: Messrs. Chas. H. Merillat and M. N. Richardson on behalf 
of the Plaintiffs; 

Messrs. Henry E. Davis and Simon Lyon on behalf of certain 
defendants as appears by the record; 

Examiner and the defendants FitzSimons, Driver and Meehan in 
person. 

Mr. Davis: In response to the request of counsel for the com¬ 
plainants the defendant FitzSimons presents the deed of trust from 
Tait and Omwake to Tait and Tyler, dated May 24, 1906, and re¬ 
corded the following day in liber 3013, at folio 354 of the land 
records for the District of Columbia, being the deed of trust to secure 
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the $18,500. deferred payment for the property in controversy on 
the sale to said Tait and Omwake, and counsel for the said Fitz- 
Simons desire to detain possession of the same as a muniment of 
title, but consent that it be copied into the record or otherwise 
250 made to appear of record as counsel for the complainants may 
determine. 

A copy of said deed of trust is attached to these depositions as an 
exhibit and marked as exhibit “FitzSimons A-16”. 


Mr. Davis: Also in response to the request of counsel for the com¬ 
plainants the defendant FitzSimons produces the vouchers for the 
expenses in connection with the subdivision of the property in con¬ 
troversy and tenders them as follows: July 18, 1896, J. H. Stier, 
$459.42; September 1, 1896, Hahn & Bro., $40.00: May 12, 1897, 
F. W. Stier, $21.50: the aggregate amount being $520.92. 

Mr. Merillat: We ask that the vouchers may be attached as an 
exhibit and marked “FitzSimons A-17”. 


Charles H. Merillat, produced as a witness on behalf of the 
Plaintiffs, and after being duly sworn, testified as follows: 

Bv Mr. Richardson: 

Q. Mr. Merillat, you are a member of the bar of the Supreme 
Court of the District of Columbia? A. I am. 

Q. You are one of the counsel for the complainants in this cause? 
A. Yes, sir. 

Q. You may state when the subject matter of this suit, as near as 
you can recall, was first brought to your attention and by whom? 

A. The latter part of June or the first week in July by- 

Q. Of what year? A. 1907, by Mr. McKevitte, who has 
251 been a witness in this cause and by a man named McLaugh¬ 
lin. The initials I think are A. E. McLaughlin is a patent 
attorney and real estate agent and I rather judge perhaps a claims 
agent. Whether or not he is an attorney admitted to practice I am 
not aware. They presented the matter to me together with certain 
papers which had been presented—together with certain papers. 
The papers quite largely related to complaints that had been made. 

Mr. Davis: Objection is made to this statement of the contents of 
any paper which is not produced, and also to the substance, or ap¬ 
parent substance, of the papers so far as that is indicated, as irrelevant 
and immaterial. 

Q, You may proceed and state. A. Quite largely related to com¬ 
plaints that had been made by Mr. McKevitte against Mr. Fitz¬ 
Simons to his official superiors and replies to those complaints by 
Mr. FitzSimons, the principal reply already having been offered 
in evidence. 

Q. You may state whether or not the paper which I now hand you 
is the letter in reply to which you refer? 

Mr. Davis: This is all objected to as irrelevant and immaterial. 

A. This is also one of the papers, the more extended paper being 
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the one introduced yesterday. At the time that McKevitte em¬ 
ployed me he wanted proceedings in the nature of syndicate pro¬ 
ceedings brought and stated certain facts to me. They were to a 
considerable extent general and matters of suspicion rather than 
definite information and sufficient to found an action on. They 
did not consist of what you would call evidence of any wrong 

252 doing, if there be such. 

Q. State whether or not you at that time obtained any 
definite knowledge of any of the facts stated in the bill in respect 
of improper conduct on the part of the trustees, or any of the original 
holders of stock in the syndicate of eight? 

Mr. Davis: Objected to on same grounds. 

A. I examined the records, or had them examined, in the office 
of the Recorder of Deeds and learned everything that could be had 
there and knew there was a difference in price, but did not have 
sufficient information upon which to assure myself that a bill could 
be filed, or if filed could be maintained. I called a meeting of va¬ 
rious persons interested in the syndicate at the suggestion of—after 
a talk with Mr. McKevitte. That meeting was attended by a num¬ 
ber of persons. 

Q. Can you give us about the date of that meeting? A. That 
was in the month of July, 1907. 

Q. Proceed and state what happened. A. It was attended by a 
number of shareholders and some I think seemed to have suspicions 
that something was wrong and Mr. White—Mr. White said that he 
had once attended a meeting and that while he had no information 
he suspected there had been a rake-off and so said and that Mr. 
Driver had denied that there was any rake-off. My recollection is 
that he said others denied it. At that meeting 1 learned all the 
facts that could be had. The matter was gone into at some length, 
but there was one gentleman, for some reason, I believe, was not in 
sympathy with the meeting and that gentleman, on a visit 

253 to Mr. FitzSimons, I discovered had some official position in 
the same room with Mr. FitzSimons. 

Q. Do you recall his name? A. I would not be sure whether it 
was McPherson or Tuler. I know the gentleman when I see him. 
When I called on Mr. FitzSimons he was in Mr. FitzSimon’s room. 
Subsequently to that I deemed it prudent to meet the syndicate 
members individually. I made an investigation and ascertained as 
many facts as possible. I called upon Mr. Meehan, who was one 
of the trustees, for information and records and papers, and Mr. 
Meehan was very indignant when I called and denied any wrong 
doing or any knowledge and was not disposed to furnish information 
to aid me at all. I was at that time of the view that probably Mr. 
Meehan had not been in the deal at all and had not been interested 
in the ground earlier and that he considered my call as a reflection 
on himself as trustee. I also called on Mr. FitzSimons. 

Q. At that point, first state when you first discovered that Mr. 
Meehan was a member of the original eight? A. Not until 
the present hearing. That was my first knowledge that Mr. Meehan 
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was in any way interested in this property at the time the syndicate 
of fifty-seven shares was formed. 

Q. State what next occurred. A. I cannot say whether I called 
on Mr. Meehan before I called on Mr. FitzSimons or whether it was 
the reverse. It was the same day or nearly the same time. At 
my call on Mr. FitzSimons he neither agreed nor declined to 
254 permit me to see any papers, according to my recollection, 
at the interview, but said I should hear subsequently. 

Q. Can you state when you had this interview with Mr. Fitz¬ 
Simons? A. 1 should say it was the month of July, 1907. It 
may have been August, but my recollection is it was July. 

Q. State what you said to Mr. FitzSimons as being the object or 
motive of your call and interest in the matter? 


Mr. Davis: We repeat the objection heretofore made, and ask 
that it be considered as standing throughout the examination of this 
witness without repetition? 

Mr. Richardson: It is agreed that the objection may be con¬ 
sidered throughout as being made. 

A. 1 called on Mr. FitzSimons. Mr. FitzSimons denied that 
there had been any wrong doing or anything of the sort. I asked 
him what profit there had been to the organizers of the syndicate 
by the organization of it and what profit he had made out of it 
lie denied that there had been any profit made and claimed that 
the shareholders had gone into the matter, but did not give me any 
definite information and referred me—he said I would hear from 
him later. Later I got word that I had been referred for all infor¬ 
mation to Mr. Lichliter, an attorney in this city. I desired es¬ 
pecially to get a list of shareholders with their addresses and I suc¬ 
ceeded in getting that and saw some papers or books which Mr. 
Lichliter had but which did not give much information. I asked 
Mr. Lichliter what profit there had been to the organizers of 
255 the syndicate and for information concerning the details of 
the transfer and organization of the syndicate and he said 
he had no information except what the papers furnished, and they 
did not give any information upon that score that was not a matter 
of public record and I so informed Mr. Lichliter. Thereafter I 
pursued my investigations and endeavored to ascertain all I could. 
The latter part of January, or early February, 1908, I believed that 
I had about enough information of a legal nature to warrant action. 
Meanwhile certain of the persons who had engaged my services— 
Mr. Richardson being called into the case by me—had scattered. 
We had correspondence, and we desired as many persons as possible 
to come in. We endeavored to get various shareholders to take part. 
There were a good many we could not ascertain their whereabouts. 
Letters came back unanswered. Finally various ones forwarded 
what papers they could. It was work of considerable difficulty to 
get hold of papers and that sort of thing, and after considerable 
correspondence all the shareholders forwarded their proportion to 
the suit, which was brought I think in April, 1909, but it was not 
until after January, and probably towards the summer of 1908, 
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that I believed we had fully sufficient information. Mr. Davenport 
had promised me papers and 1 had been unable to get them, and 
in fact did not get the papers from him until the present summer, 
but I had other documentary evidence and other evidence that I 
had gathered in various places, using what I deemed reasonable 
diligence that in my judgment connected all the various persons. 

However, I did not, as stated, know of Mr. Meehan being one 
256 of the eight until the present testimony was taken. 

Mr. Richardson: That is all. 

Mr. Davis: No cross examination. 

CHAS. H. MERILLAT. 


Signed for the witness by me by consent, this 28 day of December 
1910. 


EDWIN L. WILSON, 


Examiner. 


Mr. Merillat: We would like to announce the close of our case 
except the right to examine Galen L. Tait, against whom a subpoena 
duces tecum is out, but the same has been reported unserved. Mr. 
Tait’s examination would relate solely to the sale by the trustees of 
the property, and, of course, the deferment of payment of the mort¬ 
gage. 

Mr. Davis: Lest silence on the part of counsel for the defendants 
respecting this reservation be constituted into an assent thereto we 
enter formal objection thereto upon the ground that the time for 
taking the testimony on behalf of the complainants, as enlarged 
by the court, expires today and there is no showing as to diligence 
in the attempt to procure the witness. 


257 Deposition of Major Timothy D. Keleher. 

Filed September 26, 1910. 

Examination by Charles H. Merrilatt, no one appearing 
for defendant. 

Interog. #1. Please state your age, residence and occupation? 
Answer. Sixty (60) years my next birthday, first of March next, 
and my residence at present is in Chicago, and am an army offi¬ 
cer, and have no permanent residence, naturally. 

Interog. #2. Were you living in the City of Washington from 
the year of 1890 to 1892? Answer. Yes. 

Interog. #3. Please state whether or not you are the Timothy 
D. Keleher, or T. D. Keleher, who was a trustee at one time of the 
Wesley Park Syndicate, in which David Stone and others were 
interested in or about 1890 and 1892? Answer. I expect I am, but 
I don’t remember having been a trustee. 

Interog. #4. Please state Mr. Keleher, whether you w r ere at any 
time a member of the Syndicate of Eight which signed for a tract 
17—2414a 
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of land known as Wesl-y Park? Answer. I was, but I don’t re¬ 
member the name of the Syndicate. 

Interog. #5. What price, if you recall, did that Syndicate give 
for that tract of land? Answer. I do not know, and have not the 
slightest recollection. 

Interog. #6. Please state, who if you recall, interested you in 
becoming a member of the Eight? Answer. David D. Stone. 

Interog. #7. When you joined, what opinion or knowledge had 
you, that Stone had put on a second mortgage? Answer. I really 
don’t know. 

258 Interog. #8. Please state how the title of the property 
was held in the Syndicate of Eight? Answer. I don’t know, 

and will have to refer to papers. 

Interog. #9. Please state whether or not the Title was held by 
Trustees? Answer. I believe it was. 

Interog. #10. Please state whether reports were made to you 
from time to time by the Trustees? Answer. Yes there were. 

Interog. #11. Please state whether you are acquainted with 
Theodore Davenport? Answer. Yes. 

Interog. #12. What position did he hold at that time? An¬ 
swer. He held one similar to mine. 

Interog. #13. W as he a member of the Syndicate of Eight? 
Answer. 1 don’t remember if he was interested in that property, 
but I have not the two Syndicates in my mind. 

Interog. #14. Please state who were some of the Eight mem¬ 
bers? Answer. David 1). Stone, Driver, Fitzsimmons and myself. 

Interog. #15. Were you acquainted with Geo. Driver, and how 
long did you know him? Answer. Yes, for about ten years. 

Interog. #16. Did you know him intimately? Answer. No, not 
particularly intimately. 

Interog. #17. Please state whether he was or not a leading mem¬ 
ber of the Syndicate of Eight as you were called? Answer. No he 
was not, Stone was the principal member. 

Interog. #18. I hand you this paper, dated, Washington, D. C. 
Feb. 19, 1891, signed by David I). Stone and Geo. <W. Driver, 
Trustees, and ask whether or not you recall ever having received 
a paper like that only addressed to yourself instead of Davenport? 
Answer. I do not remember, I only remember that I did receive 
notices, the usual business notices, and I complied with them. 

259 Interog. #19. When making out checks, whom did you 
make them out to? Answer. I don’t remember. 

Interog. #20. I will ask you whether or not, you were a trus¬ 
tee of the second Syndicate? Answer. If the papers say so, I take 
it for granted, but I see by that paper I was, and further than 
that I cannot say. 

Interog. #21. Did you ever have any business with Driver? 
Answer. I must have given him my check. 

Interog. #22. Now please state whether or not you and Fitz¬ 
simmons as trustees made any reports to the members of the old 
Syndicate, or do you recall making a statement of any kind? An¬ 
swer. No, I don’t remember. 
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Interog. #23. Who kept the books and accounts of the Syndi¬ 
cates? Answer. Fitzsimmons, I think. 

Interog. #24. ITow was the property of the Syndicate of Eight 
disposed of? Answer. I don’t know. 

Interog. #25. Please state whether or not the first Syndicate 
got the rights of the property in question by the formation of the 
second Syndicate? Answer. I suppose they did, I don’t remem¬ 
ber at all, if you were to talk about things that happened twenty 
years ago, I don’t think you could remember very much. 

Interog. #26. Did you interest any persons in joining in the 
purchase of this property? Answer. I suppose I did. 

Interog. #27. Do you recall how many? Answer. The only 
ones I remember now, I got it from that paper you showed me, 
was Davenport and Brunemer. 

Interog. #28. What kind of statements did you make to the 
members? Answer. I don’t remember. 

260 Interog. #29. Were there any other persons but your¬ 
self who were selling property of this Syndicate of Eight? 

Answer. All the eight members. 

Interog. #30. What did they do? Answer. I do not know what 
was said, but they got these people interested and they bought 
shares. 

Interog. #31. Were the members of the Syndicate of Eight 
aware of the fact that you were disposing of it to take the prop¬ 
erty? Answer. I suppose so. 

Interog. #32. Was there any meeting to know of what was 
done to dispose of the property? Answer. I don’t know, I have 
no recollection whatsoever. 

Interog. #33. Was any statement given out at any time by the 
trustees of the Syndicate of Eight, showing that the property had 
been disposed of? Answer. I don’t know. 

Interog. #34. Did you receive any money on account by your 
Syndicate? Answer. I do not remember that, but D. Stone was 
the financial manager and I imagine he kept account of what 
was due. 

Interog. #35. To whom did you make your checks payable to? 
Answer. I don’t remember. 

Interog. #36. What part did Mr. Driver have in connection 
with this? Answer. Nothing, except, being a trustee. 

Interog. #37. To whom did you ultimately dispose of your in¬ 
terest? Answer. I don’t know, I disposed of it before I went to 
Philippines. 

Interog. #38. Were you acquainted with any of these persons, 
W. T. Rannell, Genevieve Yager, Abel Hart, J. T. Clotworthy, E. 
B. McPharson, Judson Knight, J. H. Buscher, Jessie Crawford, 
Isabella O’Brien, E. C. Fitzhugh, C. II. Townsend, and C. C. Ty¬ 
ler? Answer. Some of them, Abel Hart was an associate, he is dead 
now, Rannells and Mrs. Yager were with Miss Fitzhugh. 

261 Interog. #39. Did you interest any of these persons in 
joining the Syndicate, if so, which ones? Answer. Rannells 

was in from the beginning, Mrs. Yager was a neighbor of mine, I 
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have no recollection of interesting her, but it would have been 
natural for me to interest her as I knew her. 

Interog. #40. IIow frequently did you see Driver in the years 
of 1800 to 1892? Answer. I don’t remember, Driver was no in¬ 
timate friend of mine. 

Interog. #41. How did you and Fitzsimmons come to take title? 
Answer. I don’t remember. 

Interog. #42. Were there any meetings of the Syndicate of 
Eight? Answer. I have no recollection of that, but take it for 
granted there was. 

Interog. #43. IIow did you come to interest any other persons 
after vou had first attained an interest therein? Answer. I don’t 
know. 

Interog. #44. Do you know what persons were interested to 
take over this property? Answer. Yes the first Syndicate sold it 
to the Second. 

Interog. #45. How did the first Syndicate come to sell it to the 
second Syndicate? Answer. I don’t know. Stone managed all 
things. 

Interog. #46. You did not interest all of these to join the sec¬ 
ond Syndicate? Answer. No, only a small portion. 

Interog. #47. Who interested the others? Answer. Stone and 
other members. 

Interog. #48. Did you have any talks with Stone & Driver? 
Answer. I suppose I did. 

Interog. #49. Please state whether or not all of the members 
of the Syndicate of Eight knew that efforts were being made to 
dispose of the property to make a larger Syndicate? An- 
262 swer. I can only speak for myself, I knew they were trying 
to form a larger Syndicate. 

Interog. #50. Were there any inducements that they were to 
receive any special profit? Answer. I don’t remember. 

Interog. #51. How long a time prior to your taking the title 
of the second Syndicate, was it? Answer. I do not know. 

Interog. #52. Please state whether or not you informed the 
members of the Second Syndicate you were one of these who were 
subscribers in the Second Syndicate. Answer. I don’t remember. 

Interog. #53. Were you also a member of the first Syndicate? 
Answer. Yes. 

Interog. #54. Was Driver a member of both Syndicates? An¬ 
swer. I think he was, but I cannot say positively. 

Interog. #55. Do you know how Driver came to be Trustee? 
Answer. No. 

Interog. #56. Did you know he was a trustee? Answer. Yes. 

Interog. #57. Did he make more than one report? Answer. I 
don’t know, as I ever received a report. 

T. D. KELEHER. 

Counsel for the plaintiffs desire to insert into record, a state¬ 
ment in reply to the objections filed with the Notary by Counsel 
for Messrs. Driver, Fitzsimmons and Meehan, that several weeks’ 
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notice was given Counsel of the hearing on September 8th, 1910. 
That Counsel for the plaintiff- attended same at the office of Roy 0. 
Gilbert, 512-87 Washington Street, Chicago, Illinois, on said date; 
that Counsel for the defendants did not attend. It being impossi¬ 
ble for the witness to attend same on said date, as he was in the 
State of Indiana at Fort Benamjin Harrison, on said date, 

263 the aforesaid Notary adjourned the taking of said testimony 
to the 14th inst, and a notice of same was given attorneys 

for both defendants, hut neither they, nor their Counsel appeared. 
It then being learned that the witness would not be in the City 
until the 16th inst, notice was given Counsel for both defendants 
of the adjournment by the Notary, on said 14th day of Septem¬ 
ber to the 16th of September at 2.45 P. M., that none of the Coun¬ 
sel for either defendants appeared at said last mentioned date, at 
any other time, or at any of the dates above mentioned before said 
Notary. Counsel for the plaintiff- further desires to state that he 
is willing that Counsel for defendants examine the witness further 
at any time, or place that may be agreeable to the witness and to 
the defendants. R. 0. G. 

Rec’d Sep. 16, 1910. Roy 0. Gilbert. 

******* 

Roy O. Gilbert, Esquire, Gilbert & White, 87 Washington Street, 
Chicago, Ill. 

Sirs: As counsel for Messrs. George W. Driver, Edwin C. Fitz 
•Simons and Peter J. Meehan, defendants in the above entitled 
cause, we were, on, to wit, August 25, 1910, notified by counsel 
for the complainants that the testimony of Timothy D. Keleher, 
as a witness in behalf of the complainants, would be taken 

264 before you at your office on Thursday, September 8th, in¬ 
stant, at two o’clock P. M. On the 10th instant we were 

notified by counsel for the complainants that the taking of the 
said testimony had been adjourned to September 14th instant, and 
on the same day we were notified by said counsel that, on the 12th 
instant, application would he made to the Court for the issue of a 
commission to take the testimony of the said witness at Indianapo¬ 
lis, Indiana; and on the said 12th instant such application was 
made, and an order procured by counsel for complainants to take 
the said testimony before Everett B. Kurtz, at the Lemcke Build¬ 
ing, Indianapolis, Indiana, on the 27th instant at two o’clock P. M. 

And to day we are in receipt of notice from counsel for the 
complainants that the session intended to be held before you on 
the 8th instant, and afterwards adjourned to the 14th instant, has 
again been adjourned to Friday, the 16th instant, at three o’clock 
P. M. 

Upon the double ground that the notice now given us of the 
proposed taking of the testimony of the said witness before you on 
the 16th instant, is unreasonably short, and that it is inconsistent 
with and contradictory of the action of counsel for the complain¬ 
ants in respect of the contemplated taking of the — said witness at 
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Indianapolis, Indiana, on the 27th instant, we hereby formally ob¬ 
ject to your proceeding to take his testimony on the said 16th in¬ 
stant, and protest against the same, and desire that if you proceed 
and take the same, you accompany your return in the premises 
with this our protest. 

Respectfully, 

HENRY E. DAVIS, 
Solicitor for Defendant Driver. 
LYON & LYON, 

Solicitors for Defendants Fitz Simons and Meehan. 

265 Plaintiffs' Exhibits. 

Filed January 19, 1911. 

Exhibit “McKevitte 1/' 

Washington, D. C., Nov. 11th, 1891. 

Sir: The syndicate formed for the purpose of purchasing 800,000 
square feet on Massachusetts Ave. n. w., adjacent to the site of the 
new Methodist University has been completed. 

You are hereby notified to remit ten per cent of your subscription, 
viz. 100.00 on receipt of this notice; balance to be paid on or before 
December 1st, 1891. 

Your trustees are now having the title to the property examined 
and certificates of shares panted. Certificates will be delivered when 
last payment is made. 

Make all checks pavable to 

E. C. FITZSIMONS, 

Treasr. 1300 F St. N. If 7 . 

Mr. Clias. A. McKevitte, Esq. 

(Please return to Clias. A. McKevitte Columbia Hotel Washington 
D. C.) 

266 Exhibit “McKevitte 2.” 

Washington, Nov. 23/91. 

Mr. Chas. A. McKevitte, New York. 

My Dear Sir: Your favor of the 20th ult came duly to hand, 
enclosing check for one hundred dollars, thanks for same. In regard 
to additional share, I have reserved two, which I will hold until you 
decide in the matter. 

We will make our payment Dec. 1/91, and trust it will be con¬ 
venient for you to remit the latter part of this month. The Metho¬ 
dist committee are having prepared a map & circular showing the 
property off to a good advantage, which I will send you as soon as 
ready. Kind regards to Mrs. McKevitte. 

Yours truly, 

E. C. FITZSIMONS. 
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267 Exhibit “McKevitte 3.” 

Thos. G. Hensey & Co., 

Real Estate, Loans and Insurance, 

No. 1300 F Street Northwest. 

Washington, D. C., Dec. 4th 1891. 

Mr. Chas. A. McKevitte. 

Dear Friend: I send you today certificate for Sy-dicate, which 
I hope will reach you in good order, and prove what we think a 
splendid investment. Your check for $900 came in time to be of 
service, thanks for same. The certificates serve as a receipt for the 
full amount $1000. Kind regards to Mrs. McKevitte. 

Respectfully yours, 

E. C. FITZSIMONS. 


268 Exhibit “McKevitte 4.” \ 

\\ 

Dictated. 1 

Washington, D. C., August \Wi, 1891. 

Replying to your favor of —, I have to state that the prop¬ 
erty referred to is on the line of Massachusetts Avenue, now opened 
up in the most fashionable section of the city, and about two miles 
from the White House and near the residence, “Oak View,” of Ex- 
President Cleveland. It joins the site of the National Methodist 
University, for which One Hundred Thousand Dollars was paid, the 
money having been subscribed by the citizens of Washington, to 
induce them to locate. A building and endowment fund of Ten 
Million ($10,000,000) Dollars is now being collected in the Metho¬ 
dist Churches throughout the Lhiited States. When building opera¬ 
tions commence (this fall or next spring) there will be a boom in 
that direction, and I do not think I am over-sanguine in stating 
that we can sell for fifty cents what we can now buy for five cents. 

The property is the last holding of a big syndicate, who have to 
sell to close up their affairs. I have an option on the ground at five 
cents from them until Sept. 1st. proximo. We have to raise Twenty- 
eight Thousand Five Hundred ($28,500) Dollars, of which Fifteen 
Thousand Dollars have been subscribed. If you desire to join with 
us, let me know at, as early a date as possible. 

The plan is as follows, viz. The land as a whole can be purchased 
at five cents per square foot, which would require Forty 

269 Thousand ($40,000) Dollars, less deeds of trust on the prop¬ 
erty amounting to $11,600, which can remain. The actual 

cash required is Twenty-eight Thousand Four Hundred ($28,400) 
Dollars, and it is proposed to form a syndicate of fifty-seven (57) 
shares at $500 per share ($28,500), the surplus of $100 to l>e used for 
legal and other expenses. The deeds of trust amounting to $11,600 
are payable as follows, with interest payable semi-annually at the rate 
of six per cent per annum. 
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November 1, 1891 . $2,800 

“ “ “ . 1,000 

March 15, 1892 . 2,000 

“ “ “ . 2,800 

November 1, 1892 . 2,800 

“ “ “ . 1,000 

March 15, 1893 . 2,000 


$11,600 

which divided by 57, the number of shares, would be $203.51 per 
share. 

It is proposed as the deeds of trust fall due to pay them off, each 
share paying its pro rata quota. 

The shareholders will elect two from their number as trustees to 
whom the property will be deeded. The trustees will give each 
shareholder a certificate setting forth his interest in the property. 

As to my standing I refer you to lion. Wm. J. Rannells, Dept. 
Justice, T. D. Keleher, Disbursing Clerk, U. S. Treasury, David D. 

Stone, Real Estate Broker, # 806 F St. n. w. 

270 Respectfully yours, 

EDWIN C. FITZSIMONS, 

1300 F St. N. W. 


271 Exhibit ‘‘McKevitte 5.” 

Edwin C. Fitz Simons, 

Real Estate, Loans and Insurance, 

No. 614 F Street Northwest. 

Washington, D. C., Oct. 5, ’92. 

Dear Sir: The second payment on Methodist University property, 
situated on the line of Massachusetts Avenue extended, and adjoin¬ 
ing the Methodist University, will be due Nov. 1, ’92, as follows: 


Note due Nov. 1st, 1892 .$3800.00 

One year’s interest on same. 228.00 

Six months’ interest on $2000 due Mar. 

15, ’93 . 60.00 

Printing and postage . 6.00 


$4094.00 

Amount of one share or 1/57 . 71.82 


Your Trustees take pleasure in announcing that preparations are 
being made for a collection to be taken up in all the Methodist 
Churches in the United States, Oct. 12, 1892, to start a fund, to be 
used in the construction of the buildings; in connection with it a 
separate or private fund will be started for the erection of the first 
building, to be known as Lincoln Memorial Hall, at a cost of $500,- 
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000. Mrs. Gen’l John A. Logan has already signified her intention 
of raising one million ($1,000,000) dollars for building purposes, 
which makes the prospects bright for a splendid return on our in¬ 
vestment at an early date. Have the kindness to remit the 
272 amount of your assessment by October 25th, 1892, so as there 
will be no delay in meeting the payment when due, November 
1st, 1892. Make check payable to E. C. FitzSimons, Treasurer. 
Yours respectfully, 

E. C. FITZSIMONS, 

T. D. KELEHER, 

Trustees. 

2 Shares $143.64. 


273 Exhibit “McKevitte 6.” 

Nov. 27/91. 

Mr. Chas. A. McKevitte. 

Dear Sir: Your favor of the 25th is at hand. In reply would 
say our payment was due Nov. 1/91, as I wanted to be in New York 
for election I had the time extended until Dec. 1/91 with the under¬ 
standing the payment would be promptly met at that date. Think 
your check dated as you suggest, the first week in Dec./91, will be 
all right. Enclosed please find duplicate receipt. Kind regards. 
Yours truly, 

E. C. FITZSIMONS, 

1300 F St. N. W. 


274 Exhibit “McKevitte 7 

Edwin C. FitzSimons, 

Real Estate, Loans and Insurance, 

No. 614 F Street, Northwest. 

Washington, D. C., Aug. 8th , 1892. 

Mr. Chas. A. McKevitte. 

Dear Sir: Your letter reached me in good season, but I have been 
busy moving my office, so neglected to reply sooner. Am very sorry 
to hear you are still on the sick list. Their has been nothing done 
towards breaking ground on our University property, they expect to 
make a move, after Oct. 12/92 which is the day set apart for collec¬ 
tions to be taken up in all the churches in the United States. A 
Syndicate have purchased 65 acres adjoining us, and have cut it into 
building lots and placed it on the market at prices ranging from 10 
to 35 cts. per sq. ft. I am very much pleased with the prospect of 
a handsome return, do not see how it can be otherwise. The next 
payment will be due Nov. 1/92, $3800. with int. I will send you a 
statement in advance so as you can arrange for same. The letters 
you refer to were directed to 12 West 46th st. New York. We have 
passed through the hottest weather ever known in Washington, and 
I hope it has exhausted itself. My sister joins me in being kindly 
18—2414a 
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remembered to you and Mrs. MeKevitte, would be pleased to hear 
from you at any time. 

Verv respectfullv, 

E. C. FITZSIMONS. 


275 Exhibit “McKevitte 9". 

Edwin C. FitzSimons, 

Real Estate, Loans and Insurance, 

No. 614 F Street, Northwest. 

Washington, D. C., November 8th, ’92. 
Mr. Charles A. MeKevitte. 

Dear Sir: Your favor enclosing check for $143.64 in payment 
of amount due November 1st 1892 in University Syndicate is re¬ 
ceived. In regard to interest on the deferred payments, all are made 
payable semi-annually. The semi-annual interest on note of $3800. 
amounting to $114 should have been paid May 1st 1892, but we 
deemed it advisable to allow it to remain until the year expired so 
as it could be paid with the note of $3800 which would necessitate 
one assessment; the interest then amounting to $228 for twelve 
months. The interest of $60 you refer to, is for six months’ interest 
on note of $2000 drawn March 15th 1892 which was due September 
15th 1892 and included in statement of payments due Nov. 1st 1892. 
It leaves our last payment of $2000, with six months’ interest due 
March 15tli 1893 which closes the matter, when we confidently be¬ 
lieve a substantial return will soon follow. 1 regret very much you 
feel despondent over your health, as I fully realize without it we are 
deprived of the most essential thing in life; with kind regards to 
Mrs. MeKevitte and hoping for your improved health, I remain, 
Yours respectfully, 

EDWIN C. FITZSIMONS. 


276 Exhibit “Brunemer A-l”. 

Declaration of Trust. 

Lots numbered Ten (10), Eleven (11), Twelve (12) and part of 
Lot numbered Nine (9), in W. D. C. Murdock’s subdivision of a 
tract of land called “Friendship”, containing Eighteen acres of land, 
more or less. 

Certificate No. 7. Issued to James H. Brunemer. 

Know all men by these presents, That we, Edwin C. FitzSimons 
and Timothy D. Keleher, hold in trust and for the purposes herein¬ 
after mentioned, that certain piece or parcel of real estate situate in 
the County of Washington, in the District of Columbia, known as 
Lots Ten (10), Eleven (11), Twelve (12) and part of Lot Nine (9), 
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in W. D. C. Murdock’s part of Friendship, as recorded in Liber Dis¬ 
trict No. 1, folio 33, of the Surveyor’s Office D. C., and described in 
two parcels as follows: 

1. Beginning at the Southwest corner of Lot Ten, thence with the 
South line of said Lot Ten, North 48° East 56 perches to the West 
line of a reserved road, thence North 21V 2 0 West 23.76 perches, 
thence South 5914° West 52 perches to the Northwest corner of 

said lot Eleven on the East side of a reserved road, thence 
277 South 16° East 23 perches with said road, thence South 
2 OV 2 0 East 12 perches with said road to the beginning. 

2. Beginning at the Northwest corner of said lot Eleven on the 
East side of road, thence Northerly with said road to the Northwest 
corner of said lot Twelve, thence Easterly with the North line of 
said lot Twelve to the Northwest corner of said lot Nine, thence East¬ 
erly with the North line of said lot Nine to Thomas Wilson’s land, 
thence Southerly with said Wilson’s West line 100 feet, thence East¬ 
erly 100 feet to a ditch, thence Southerly with said ditch to Addison’s 
land, thence Westerly with said Addison’s lot to the East line of 
said first parcel above described, thence Northerly with said East 
line to the Northeast corner thereof, thence Westerly with the North 
line of said first described parcel to the beginning; containing in all 
eighteen (18) acres more or less. Being the same piece or parcel of 
ground which was conveyed to us by David D. Stone and George W. 
Driver, Trustees, by Deed dated November 1, 1891, and duly re¬ 
corded among the Land Records of the said District. 

This property has been purchased for $40,000, of which a pay¬ 
ment of $28,500 representing 57 shares at $500 per share, payable on 
delivery. One hundred dollars ($100) is used for legal and other 
expenses. The following trusts are payable as follows:— 


March 15, 1892 . $5,800 

November 1, 1892 . 3,800 

March 15, 1893 ..., . 2,000 


$11,600 

278 With interest at the rate of 6% from November 1, 1891. 

Now, therefore, in consideration of Five Hundred Dollars 
($500) representing the one-fifty-seventh (1/57) interest in said 
property, the said Edwin C. FitzSimons and Timothy D. Keleher. 
Trustees, have covenanted, and do by these presents, covenant, 
promise, and agree to and with the said contributors and the said 
holder hereof, with their and his consent, to hold, subject to the 
conditions of this Declaration of Trust and of the terms of the Deed 
to them, the hereinbefore described real estate in and upon the fol¬ 
lowing trusts: 

In trust to sell the whole or any part thereof at public or private 
sale, at any time or times hereafter, and to convey the whole or any 
part thereof so sold by deed or deeds in fee simple or lesser estate; 
to mortgage or encumber the whole or any part thereof, for any 
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sum or sums of money needed by them, the said Trustees, for the 
proper execution of this trust; to lease, let, sublet, or assign the 
whole or any part thereof; to subdivide into lots, streets and alleys 
and to dedicate such streets and alleys to public use; to improve by 
building or buildings the whole or any part thereof; and generally 
to use, dispose of, and control the whole and every part of the said 
lots of ground, whether improved or unimproved, as they shall 
deem most advantageous for the interest of the contributors afore¬ 
said, and the holder hereof or his assigns; without any obligation 
on the part of any one dealing with the said Trustees to 

279 see to the application of the proceeds coming into their 
hands. 

And when all of the said tract, exclusive of streets and alleys, 
shall have been sold, then, out of the proceeds thereof, after deduct¬ 
ing all and every expense arising in any manner from the said uses 
of said property under this trust or deemed necessary by said 
Trustees, and the expenses of all and every sale or sales; 

First. To pay all taxes and assessments, and the interest on dif¬ 
ferent payments due or to become due upon said property during 
the existence of this Trust; 

Second. To pay any person or persons who have advanced or may 
advance money to the said Trustees at their request for any purpose 
required by said Trustees in the execution of this Trust, the sum 
or sums advanced, together with six (6%) per cent, interest from 
the time of said advance or advances to the date of the payment 
thereof; 

Third. To pay the hereinbefore-mentioned encumbrances upon 
said property, with all costs and the interest thereon, and such 
liens and encumbrances as they, the said Trustees, shall place upon 
all or any part of said real estate; and 

Fourth. To divide the remainder of the said proceeds among 
the contributors aforesaid, or their executors, administrators or as¬ 
signs, in such proportion as the sum contributed shall bear to the 
cost of the said real estate and the cost of the execution of this 
Trust. 

This certificate shall at all times be subject to assessment 

280 by the said Trustees in its one-fifty-seventh (1/57) propor¬ 
tion for deferred payments, interest, taxes, surveying, grad¬ 
ing, improvement and other expenses incurred in the proper execu¬ 
tion of this trust, each of which said assessments shall be payable 
in fifteen (15) days after notice of the same shall have been given; 
and this certificate shall be liable to sale at public auction by the said 
Trustees, after failure to pay said pro rata assessments within sixty 
(60) days after assessment, upon such terms and conditions as the 
said Edwin C. FitzSimons and Timothy D. Keleher, Trustees, mav, 
in writing, direct. 

This certificate may also be aa«igned, in writing, the assignee be¬ 
ing thereby subrogated to the rights and conditions of the original 
holder. 
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In testimony whereof, we have hereunto set our hands and seals 
this 8th day of December, A. D. 1891. 

EDWIN C. FITZSIMONS, Trustee. 

T. D. KELEHER, Trustee. 

Signed, sealed and delivered in the presence of— 

ABEL HART. 


Washington, D. C.,-, 189-. 

For value received I hereby transfer and assign unto - ail 

my interest in and to this certificate, and do hereby direct Edwin C. 

FitzSimons and Timothy D. Keleher, Trustees, to issue to said- 

a new certificate in lieu thereof. 

Given under my hand and seal this — day of-, A. D. 189-. 


281 Exhibit “Davenport A-l”. 

$113.13. Mch. 15th, 1892. 

Received from Theo. Davenport One hundred, thirteen & 13/100 
Dollars in pay’t of assessment, University Syndicate. 

T. D. KELEHER, Trustee. 

Memorandum. 

Exhibit “Brunemer A-2”, Declaration of Trust, Certificate No. 11, 
issued to P. J. Meehan for One (1) Share, and assigned to Abel 
Hart October 11, 1892, is similar to Exhibit “Brunemer A-l”. Said 
Exhibit “Brunemer A-2” is endorsed as follows: 

July 29, 1899.. 

In consideration of the payment of two hundred and fifty ($250j 
dollars We Percival M. Brown and P. A. Bowen Jr. Ancillary ad¬ 
ministrators of the Estate of Abel Hart deceased, in pursuance of an 
order passed in this cause, do hereby sell, assign and transfer unto 
Mary V. Brunemer her executor, administrators and assigns, all the 
interest of Abel Hart, deceased, in and to this certificate, and do 
hereby direct Edwin C. FitzSimons & Timothy D. Keleher trustees 
to issue to said Mary V. Brunemer a new certificate in lieu 
thereof. 

282 Given under our hands and seals the 29th day of July, 
1899 

PERCIVAL M. BROWN, [seal.] 

P. A. BOWEN, Jr., [seal.] 

Ancillary Administrators on the Estate of Abel Hart , Deceased. 

Memoranda. 

Exhibit “Brunemer A-3”, Declaration of Trust, Certificate No. 
42, issued to T. D. Keleher for One (1) Share, and assigned to J. 
H. Brunemer, is similar to Exhibit “Brunemer A-l”. 
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Exhibit “Brunemer A-4 , Declaration of Trust, Certificate No. 
52, issued to Abel Hart for One (1) Share, is similar to Exhibit 
“Brunemer A-l”. Said Exhibit “Brunemer A-4” is endorsed as 
follows: 

July 29, 1899. 

In consideration of the payment of two hundred and fifty ($250) 
Dollars; we Percival M. Brown and P. A. Bowen Jr. ancillary Ad¬ 
ministrators of the Estate of Abel Hart, deceased, in pursuance of 
an order passed in this cause, do hereby sell, assign and transfer 
unto James H. Brunemer, his executors administrators or assigns 
all the interest of Abel Ilart, deceased, in and to this Certificate and 
do hereby direct Edwin C. FitzSimons and Timothy D. Keleher 
trustees to issue to said James II. Brunemer new certificate in lieu 
thereof. 

Given under our hands & seals this 29" day of July 1899. 

PERCIVAL m/BROWN, [seal.] 

P. A. BOWEN, Jr., 

Ancillary Administrators of the Estate of Abel Hart, Deceased. 


283 


Exhibit “Davenport A-2”. 


$212.68. Washington, M’ch 15th, 1893. 

Received from Tlieo. Davenport Two hundred twelve & 68/100 
Dollars being for payment in University Syndicate due M’ch 5/93. 

E. C. FITZSIMONS, Treasurer . 
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Exhibit “Davenport A-3”. 


Washington, I). C., April 17, 1909. 

Mr. Tlieo. Davenport, Darien, Conn. 

Dear Sir: 1 notice your name as having employed Kepler & 
Merrillat to bring an equity suit against some of the other stock¬ 
holders in Wesley Park, and against Tait A Omwake the recent 
purchasers of the property. As you were one of the purchasers of 
the property at $21,600.00 in 1890, who sold it in 1892, at $40,- 
000.00, and as the complaint is that the $40,000.00 price was too 
high, you seem to be bringing a suit against yourself. Also you 
know how glad you were to sell the property to Tait after we had 
paid taxes over fifteen years, and Tait was the first person who 
even made an available offer to buy. Now by bringing this suit you 
tie up the property so that Tait & Omwake can not give title, and 
sell any more lots and make it so much more difficult for them to 
get the money to pay the notes due to you and me and the other 
stockholders, and the Lord knows they have a hard road to travel, 
in selling out lots which we tried to do for fifteen years and could 
never make the slightest progress. Now for you as a‘ plaintiff, comes 
the most important part of all. Tait & Omwake are being seriously 
damaged by your suit. They had a corps of salesmen all ready t< 
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start out this spring to sell lots. You have stopped it by 
285 bringing this suit for which there is not the slightest basis. 

I have consulted one of the best lawyers in Washington, and 
he says undoubtedly, Tait & Omwake will in the end ask the Equity 
Court to assess against you the damages caused to Tait <fc Omwake 
by your action. 

Have you actually authorized Kepler & Merrillat to use the name 
of Mrs. Davenport as a plaintiff? 

Respectfully, 

E. C. FITZSIMONS. 


286 Exhibit “Davenport A-4”. 

(Envelope.) 

Darien, Two 

1908, Cent 

Jun- Stamp. 

1 . 

3 P. M. 

Conn. 

Mr. E. C. FitzSimons, 

Treasury Depart., 

Washington, 

D. C. 


287 Exhibit “Davenport A-6”. 

(Envelope.) 

Darien, Two 

Apr. Cent 

21, Stamp. 

3 P. M. 

1909. 

Conn. 

Mr. E. C. FitzSimons, 

Treasury Department, 

Washington, 

D. C. 

288 * Memoranda. 

Exhibit “FitzSimons A-l” is copied into the transcript of record 
at page No. 212. 

Exhibit FitzSimons A-2 is copied into the transcript of record 
at page No. 213. 
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Exhibit “FitzSimons A-3.” 


$2,000. Washington, D. C., March 15, 1890. 

Two years after date, for value received, I promise to pay to 
Charles H. Underwood or order, the sum of Two thousand xx/100 
Dollars, at Columbia' National Bank with interest at the rate of 6 
per centum per annum until paid, payable semi-annually. 

[II. LLOYD IRVINE.]* 

[Written across the face:] Paid. 

In Margin of Note: 

Secured by Deed of Trust on Lots 10, 11, 12 part 9 in Murdock’s 
sub tract called “Friendship,” County, D. C. 


On back of Note: 


DAVID D. STONE, 

SAMUEL J. SPEARING, 

Trustees. 


Int. 60 paid to Sept, loth/90. 
Int. 60 paid to March 15th/91. 
Int. 60 paid to Sept. 15th/91. 
Int. 60 paid to March 15/92. 
Int. 60 paid to Sept. 15th/92. 
[C. II. UNDERWOOD.]* 


289 Memorandum. 

Exhibit “FitzSimons A-4” is copied into transcript of record at 
page No. 166. 


“FitzSimons Ex. A-5.” 


$1000.00. Washington, D. C., November ls£, 1890. 

1030.50. 

Two years after date, for value received, I promise to pay to 
Edward P. Burket or order, the sum of One thousand Dollars, at — 
with interest at the rate of Six per centum per annum until paid, 
payable semi-annually. 

CHAS. P. STONE, 

806 F St. N. W. 

No. 4 of 4. 

Due Nov. 11/92. 

[Written across the face:] Paid. 

In Margin of Note: Secured by Deed of Trust on Lots 10, 11, 12 
& pt. 9 in “Friendship”. 

JAMES F. HOOD, 

LUTHER L. APPLE, 

Trustees. 


[* Words enclosed in brackets erased in copy.] 
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On back of note: 

47184. 

Chas. P. Stone 

1/4 Nov. 1000. 

Pay to David D. Stone or order 30.50 

Edward P. Burket. 

David D. Stone. 

1891. May 1st, 6 mos. paid 30.00. 

1891. Nov. 1st, 6 mos. paid int. paid 30. 

1892. May 1st, 6 mos. int. paid 30. 

290 [B. H. Warner.]* 

[E. S. Parker.]* 

[Pay J. Emory Bair Cash or order.]* 

[Warner & Parker, Trustees.]* 

[Pay C. Carson Cash’r, or Order for Collection on Account. 
Gettysburg National Bank, J. Emory Bair, Cashier.]* 

[Columbia National Bank]* 

[of Washington,]* 

[Nov. 4, 1892.]*. 

[Washington, D. C.]* 


Exhibit “FitzSimons A-6.” 

$2800.00. Washington, D. C., November 1st, 1890. 

2885.40. 

Two years after date, for value received, I promise to pay to 
Edward P. Burket or order the sum of Two Thousand and Eight 
Hundred Dollars, at — with interest at the rate of Six per 
centum per annum until paid, payable semi-annually. 

CHAS. P. STONE, 

. 806 F St N. W. 

No. 3 of 4. 

Due Nov. 11/92. 

[Written across the face:] Paid. 

In Margin of Note: 

Secured by Deed of Trust on Lots 10, 11, 12 & pt. 9 in “Friend¬ 
ship”. 

JAMES F. HOOD, 

LUTHER L. APPLE, 

Trustees. 


[* Words enclosed in brackets erased in copy.] 


19—2414a 
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291 On back of Note: 


47185. 

Chas. P. Stone 

1/4 Nov. 2800. 

Pay to David D. Stone or order 85.40. 

Edward P. Burket. 

David D. Stone. 

1891. May 1st. 6 mos. int. paid 84. 

1891. Nov. 1st. 6 mos. int. paid 84. 

1892. May 1st. 6 mos. int. paid 84. 

[B. H. Warner.]!* 

[E. S. Parker.]* 

[aPy to J. Emory Bair Cash or order.]* 

[Warner & Parker, Trustees.]* 

[Pay C. Carson CashT, or Order for Collection on Account. 
Gettysburg National Bank, J. Emory Bair, Cashier.]* 

[Columbia National Bank]* 

[of Washington,]* 

[Nov. 4, 1892.]* 

[Washington, D. C.]* 


292 Exhibit “FitzSimons A-7.” 

$2,000. Washington, D. C., March 15", 1890. 

One year after date, for value received I promise to pay to Charles 
H. Underwood or order, the sum of Two thousand xx/100 Dollars, 
at Columbia National Bank with interest at the rate of 6 per centum 
per annum until paid, payable semi-annually. 

[H. LLOYD IRVINE.]* 

No. 1. 

[Written across the face:] Paid. Cancelled. 

In Margin of Note: 

Secured by Deed of Trust on Lots 10, 11, 12 part 9 in Murdocks 
Sub. tract called “Friendship”, County, D. C. 

DAVID D. STONE, 

SAMUEL J. SPEARING, 

Trustees . 

On back of note: 

Int. #60 paid to Sept. 15th/90. 

Int. #60 paid to March 15/91. 

[C. H. UNDERWOOD.]* 


[Words enclosed in brackets erased in copy.] 
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Exhibit “FitzSimons A-8.” 

$2,000. Washington, D. C., March 15", 1890. 

Three years after date, for value received I promise to pay to 
Charles H. Underwood or order, the sum of Two thousand xx/100 
Dollars, at Columbia National Bank with interest at the rate of 6 
per centum per annum until paid, payable semi annually. . 

[II. LLOYD IRVINE.]* 

No. 3. 

293 In Margin of Note: 

Secured by Deed of Trust on Lots 10, 11, 12 part 9 in Murdock’s 
sub. tract called “Friendship”, County, D. C. 

DAVID D. STONE, 

SAMUEL J. SPEARING, 

Trustees. 

On back of Note: 

Int. #60 paid to Sept. 15th/90. 

Int. 60 paid to March 15th/91. 

Int. #60 paid to Sept. 15th/91. 

Int. 60 paid to March 15/92. 

Int. $60 “ “ Sept. 15/92. 

Int. 64 “ “ April 12/93. 

[C. H. UNDERWOOD.]* 


Exhibit “FitzSimons A-7%-” 

$2800.00. Washington, D. C., November lsf, 1890. 

One year after date, for value received, I promise to pay to 
Edward P. Burket or order, the sum of Two Thousand Eight Hun¬ 
dred # Dollars, at — with interest at the rate of Six per centum per 
annum until paid, payable semi-annually. 

[CHAS. P. STONE.]* 

No. 1 of 4. 

[Written across the face:] Paid. 

In Margin of Note: 

Secured by Deed of Trust: on Lots 10, 11, 12 & pt. 9 in “Friend¬ 
ship”. 

JAMES F. HOOD, 

LUTHER L. APPLE, 

Trustees. 


[* Words enclosed in brackets erased in copy.] 
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On back of Note: j 

Pay to David D. Stone or order 
Edward P. Burket. 

David D. Stone. 

1891. May 1st, 6 mos. int. paid $84. 

1891. Dec. 1st. int. paid to date. 

294 1892. January 14th, Interest and principal paid in full. 

DAVID D. STONE, 

Owner of Note. 


Exhibit “FitzSimons AS 1 /*” 

$1000.00 Washington, D. C., November 1st, 1890. 

One year after date, for value received, I promise to pay to Ed¬ 
ward P. Burket or order, the sum of One Thousand # Dollars, at 
— with interest at the rate of Six per centum per annum until paid, 
pavable semi-annuallv. 

[CHAS P. STONE.]* 

No. 2 of 4. 

[Written across the face:] Paid. 


In Mar-in of Note: 

Secured by Deed of Trust on Lots 10, 11, 12 & pt. 9 in “Friend¬ 
ship.” 

JAMES F. HOOD, 

LUTHER L. APPLE, 

Trustees. 


On back of Note: 

Pay to David D. Stone or order 
Edward P. Burket. 

David D. Stone. 


1891. May 1st, 6 mos. int. paid $30. 

1891. Dec. 1 int. paid to date. 

1892. January 14th Interest and principal paid in full. 

DAVID D. STONE, 

Owner of Note. 

295 Memorandum. 


Exhibit “FitzSimons A-9” is copied into the transcript of record 
at page No. 215. 


[* Words enclosed in brackets erased in copy.] 
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Exhibit “FitzSimons A-10.” 

Edwin C. Fitz Simons, 

Real Estate, Loans and Insurance, 

No. 614 F Street Northwest. 

Washington, D. C., March 1th, 1893, 

Dear Sir: The third and last payment on Methodist University 
property, situated on the line of Massachusetts Avenue extended, and 
adjoining the Methodist University, will be due March 15th, 1893, 
as follows: 


Note due Mar. 15th, 1893. $2,000.00 

Six months’ interest on same. 60.00 

Printing and postage. 3.00 


Amount of one share, or 1/57. $2,063.00 


36.20 

Have the kindness to remit promptly so as the note can be paid 
when due, Mar. 15th, 1893. Make check payable to E. C. Fitz¬ 
Simons, Treasurer. 

Yours respectfully, 

E. C. FITZ SIMONS, 

T. D. KELEHER, 

Trustees. 


296 “Exhibit “FitzSimons A-ll.” 

Washington, D. C., July 1, 1907. 
lion. W. E. Andrews, Auditor for the Treasury Department. 

Sir: In reply to the statement of Charles A. McKevitte which 
has been received by you I have the honor to say that about the year 
1891 David D. Stone and George W. Driver offered for sale eighteen 
acres of land near the Methodist University called Wesley Park. A 
syndicate composed of various persons was formed for the purpose 
of making this purchase, each person taking from one to five shares, 
making a total of fifty-seven shares. The owners of these fifty-seven 
shares agreed to purchase the property from Stone and Driver at 
$40,100. 

At a meeting of the shareholders, T. D. Keleher and E. C. Fitz¬ 
Simons w T ere appointed trustees to collect a portion of the purchase 
price and assume mortgages for the remainder. Collections were 
made and the property was conveyed by David D. Stone and George 
W. Driver, vendors, to T. D. Keleher and E. C. FitzSimons, trustees 
for purchasers, upon a first payment of $28,500 and an assumption 
of mortgages for $11,600, making a total price of $40,100. 






150 


GEORGE W. DRIVER VS. JAMES II. BRUNEMER ET AL. 


The owner of two of these fifty-seven shares was Mrs. Frances H. 
McKevitte. Her payment upon the two shares was approximately 
$1000. This $1000 and every other dollar received by the trustees 
was paid to David D. Stone and George W. Driver upon the first 
payment for the property. Later T. D. Keleher and E. C. Fitz- 
Simons, trustees, called for an assessment to retire the $11,600 out¬ 
standing mortgage. This assessment was paid by the shareholders 
of which Mrs. Frances H. McKevitte’s portion upon her two shares 
was approximately $500. The entire $500 of Mrs. Me- 

297 Kevitte’s, together with every other dollar received by the 
trustees was paid to retire the $11,600 outstanding mortgage. 

I have the paid mortgage notes now in my possession and can ex¬ 
hibit them to you if you wish. Whether these mortgage notes were 
dummies as alleged by Mr. -Kevitte I have no knowledge. Whether 
IT. Llovd Irvine and others mentioned bv Mr. McKevitte as “dum- 
mies” were actually so I have no knowledge. These seem to be names 
taken from the abstract of title before this syndicate was organized 
and before I was appointed a trustee of same. For instance, H. 
Llovd Irvine, who is mentioned as a “fraud or dummy man used to 
assist Stone. FitzSimons. Keleher and others to deceive’’ is unknown 
to me, and never to my knowledge have I spoken with him. 

After the retirement of these mortgages the property belonged to 
the syndicate, free from encumbrances. For sixteen years it was 
merely necessary t.o make assessments to pay the taxes which were 
small, and from which was also deducted the small rent received 
from a tumble down house, the only improvement upon the place. 
At the time the purchase was made it was expected that the prop¬ 
erty could soon be disposed of at a handsome profit. During the 
sixteen years the trustees have made constant efforts to dispose of it 
either as a whole or by inducing some real — man to sell it out in 
lots. It was impossible to obtain an offer of any kind owing to the 
slump in real estate, except offers of trade which involved the as¬ 
sumption of heavy mortgages upon the property traded for. As this 
was clear of mortgage no offer of that kind was considered available. 

Quite recently the trustees consulted real estate men as to 

298 the present price at which it could be sold and none gave 
encouragement for over $500 or $600 an acre. Finally Tait, 

Omwake & Company of the Colorado Building who owned a sub¬ 
division known as American University Park, which is separated 
from the probable extension of Massachusetts Avenue by this prop¬ 
erty made an offer of $18,000, which was the first available offer re¬ 
ceived for the property since its purchase. 

After considerable sparring they were induced to raise their offer 
to $20,000, being $1,500 cash and $18,500 deferred payments, 
secured by five per cent mortgage notes. My own loss upon this is as 
large as any subscriber to the syndicate, as is also that of Mr. P. J. 
Meehan the other trustee with me. At present nearly all the holders 
of the fifty-seven shares have expressed great gratification at the sale, 
as they, like myself, are tired out and wish to get something to show 
for this investment. 

Again, I wish to repeat that every dollar that has been received 
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by me as trustee has been used in payment of the Wesley Park 
property. Also the exhibits accompanying the present statement of 
Mr. McKevitte are not at variance with the statement previously 
made by me. Charles A. McKevitte simply acted as a representative 
to bring me money from Frances H. McKevitte, as is evidenced by 
the certificate of stock which the Chief Clerk says is now in his pos¬ 
session and which he is requested to examine. In other words that 
certificate will be found to be in the name of Frances H. McKevitte, 
and at the bottom of it will be found a transfer from Frances H. 

McKevitte on account of which all payments of dividends 
*299 from the sale of this property upon the two shares of stock 
have been made to Matthew Ilawe of New York City. 

Attention is called to the fact that no adjudicated claim is pre¬ 
sented by Mr. McKevitte. 

Respectfully, 

(Sgd.) E. C. FITZSIMONS. 


300 Exhibit “FitzSimons A-12.” 

Trust. 

Recorded Nov. 25, 1890, 1:55 p. m. 

Liber No. 1545. Folio 93 et seq. 

Charles P. Stone 

to 

Hood & Apple, Trs. 

This indenture, made this First day of November in the year of 
our Lord one thousand eight hundred and ninety, by and between 
Charles P. Stone (unmarried) of the City of Washington and Dis¬ 
trict of Columbia, party of the first part and James F. Hood and 
Luther L. Apple, of the City and District aforesaid as Trustees, 
parties of the second part. Whereas, the said Charles P. Stone is 
justly indebted unto Edward P. Burket in the full sum of seven 
Thousand Six hundred ($7,600) Dollars for which amount he has 
executed and delivered his four (4) certain promissory notes bear¬ 
ing even date with these presents, the first of said notes being for the 
sum of Two Thousand Eight Hundred ($2,800) Dollars payable 
one year after date, the second of said notes being for the sum of 
One thousand ($1,000) Dollars payable one year after date, the 
third of said notes being for the sum of two thousand Eight hun¬ 
dred ($2,800) Dollars, payable two years after date and the fourth 
and last of said notes being for the sum of One Thousand ($1,000) 
Dollars payable two years after date; all of said notes being drawn 
to the order of the said Edward P. Burket, and payable as aforesaid 
with interest at the rate of six (6%) per centum per annum, payable 
semi-annually. And Whereas, the party of the first part desires to 
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secure the prompt payment of said debt and the interest 

301 thereon when the same shall become due and payable to¬ 
gether with all costs and expenses that may accure thereon. 

Now, therefore, this indenture witnesseth, that the party of the first 
part, in consideration of the premises and of one dollar lawful money 
to him in hand paid by the parties of the second part, the receipt 
of which, before the sealing and delivery of these presents, is hereby 
acknowledged, has given, granted, bargained and sold, aliened, en¬ 
feoffed, released, and conveyed, and does by these presents give, 
grant, bargain and sell, alien, enfeoff, release and convey unto the 
party of the second part their heirs and assigns, the following de¬ 
scribed land and premises situate in the County of Washington and 
District of Columbia and designated as, All of lots numbered Ten 
(10) Eleven (11) and Twelve (12) and part of lot numbered nine 
(9) in W. I). C. Murdock’s part of “Friendship” as recorded in 
Liber District No. 1, folio 33 of the Surveyor’s Office, D. C. and de¬ 
scribed in parcels as follows, First—Beginning at the southwest cor¬ 
ner of lot Ten, thence with the south line of said lot Ten North 48° 
East 56 perches to the West line of a reserved road thence North 
21M»° West 23.76 perches, thence south 59V2° West 52 perches to 
the Northwest corner of said lot Eleven on the east side of a reserved 
road, thence South 16° East 23 perches with said road, thence South 
20 1 /2 fO East 12 perches with said road to the beginning and second— 
Beginning at the northwest corner of said lot Eleven on the P7ast side 
of road, thence Northerly with said road to the northwest corner 
of said lot Twelve thence Easterly with the North line of said 

302 Lot Twelve to the Northwest corner of said lot Nine, thence 
Easterlv with the North line of said lot Nine to Thomas 

Wilson’s land, thence Southerly with said Wilson’s West line 100 feet 
thence Easterly 100 feet to a ditch, thence Southerly with said ditch 
to Addison’s land, thence Westerly with said Addison’s lot to the 
East line of said first parcel above described, thence Northerly with 
said East line to the Northeast corner thereof, thence Westerly with 
the North line of said first described parcel to the beginning con¬ 
taining in all Eighteen (18) Acres of land more or less; together 
with all and singular the improvements, ways, easements, rights, 
privileges and appurtenances to the same belonging or in anywise 
appertaining; and all the estate, right, title, interest and claim, either 
at law or in equity, or otherwise however, of the party of the first i 
part, of, in, to or out of the said land and premises. To have and to 
hold the said land, premises and appurtenances, unto and to the only 
use of the parties of the second part, their heirs and assigns. In and 
upon the trusts, nevertheless, hereinafter declared, that is, in trust to 
permit said party of the first part or his heirs or assigns, to use and 
occupy the said described land and premises and the rents, issues and 
profits thereof to take, have and apply to and for his or their sole use 
and benefit until default be made in the payment of the debt hereby 
secured or by any installment of principal or interest thereon when 
and as the same shall become due and payable, or any proper cost, 
charge, commission, or expense in and about the same. And upon 
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the full payment of all of said debt and the interest thereon 

303 and all other proper costs, charges, commissions, and ex¬ 
penses at any time before the sale hereinafter provided for to 

release and reconvey the said described premises unto the said party 
of the first part or to his heirs or assigns, at his or their cost. And 
upon this further trust, upon any default or failure being made in 
the payment of the said debt or of any installment of principal or 
interest thereon, when and as the same shall become due and payable, 
or any proper cost, charge, commission or expense in and about the 
same, then and at any time thereafter, to sell the said described land 
and premises at public auction, upon such terms and conditions, at 
such time and places, and after such previous public advertisement 
as the parties of the second part, or the survivor of them, or his heirs 
or the trustee acting in the execution of this trust shall deem advanta¬ 
geous and proper; and to convey the same in fee-simple to and at 
the cost of the purchaser or purchasers thereof, who shall not be re¬ 
quired to see to the application of the purchase money and of the 
proceeds of said sale or sales. Firstly, to pay all proper costs, charges 
and expenses including all taxes, general and special due upon said 
land and premises, at time of sale, and to retain as compensation a 
commission of five per centum on the amount of the said sale or sales. 
Secondly, to pay whatever may then remain unpaid of the said debt 
and the interest thereon, whether the same shall be due or not, and, 
Lastly, to pay the remainder of said proceeds if any there be, 

304 to said party of the first part or his heirs, executors, adminis¬ 
trators or assigns. And the said party of the first part does 

hereby agree at his own cost, during all the time wherein any part of 
the matter hereby secured shall be unpaid or unsettled, to pay all 
taxes and assessments, both general and special, that may become due 
on, or be assessed against said land and premises during the continu¬ 
ance of this trust and that upon any default or neglect to so pay taxes 
and assessments, any party secured hereby may pay said taxes and 
assessments, and the expense thereof shall be a charge hereby se¬ 
cured and bear interest at the rate of ten per centum per annum, 
until paid. In testimony whereof, the party of the first has here¬ 
unto set his hand and seal on the day and year first hereinbefore 
written. 

CHAS P. STONE, [seal.] 

Signed, sealed and delivered in the presence of— 

S. A. TERRY. , V 

District of Columbia, To wit: 

I, S. A. Terry, a Notary Public, in and for the said District, do 
hereby certify that Charles P. Stone (unmarried) party to a certain 
Deed bearing date on the First day of November, A. D. 1890, and 
hereto annexed, personally appeared before me in said District, the 
said Charles P. Stone being personally well known to me to be the 
person who executed the said Deed, and acknowledged the same to 
be his act and deed. 

20—2414a 
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305 Given under my hand and official seal, this Seventh day of 
November, A. D. 1890. 

S. A. TERRY, 

[notarial seal.] Notary Pub lie. 


Office of the Recorder of Deeds, 

District of Columbia. 

This is to certify that the foregoing is a true and verified copy of 
an instrument as recorded in Liber 1545, folio 93 et seq., one of the 
Land Records of the District of Columbia. 

In testimony whereof, I have hereunto set my hand and affixed 
the seal of this office this 28th day of September, A. D. 1910. 

R. W. DUTTON, 

[seal.] Deputy Recorder of Deeds, D. C. 
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Exhibit “FitzSimons A-13.’* 


Liber 1545, Folio 97 et seq. 
Deed in Trust. 


Recorded Nov. 25, 1890, 1:56 p. m. 

Charles P. Stone 
to 

Stone & Driver, Trs. 

This Indenture made this First day of November in the year of 
our Lord one thousand eight hundred and ninety, by and between 
Charles P. Stone (unmarried) of the City of Washington and Dis¬ 
trict of Columbia, party of the first part and David D. Stone and 
George W. Driver of the City and District aforesaid, as Trustees, 
parties of the second part. Witnesseth that the said party of the 
first part for and in consideration of the sum of twenty one thou- 
said, six hundred ($21600) dollars lawful money to him in hand 
paid by the parties of the second part, the receipt of which before 
the sealing and delivery of these presents, is hereby acknowledged, 
has given, granted, bargained and sold, aliened, enfeoffed, released, 
conveyed and confirmed and does by these presents give, grant, bar¬ 
gain and sell, alien, enfeoff, release, convey and confirm unto the 
parties of the second part, their heirs and assigns forever, the fol¬ 
lowing described land and premises, situate, lying and being in the 
County of Washington, District of Columbia, and distinguished as 
All of Lots numbered Ten (10) Eleven (11) and Twelve (12) and 
part of lot numbered Nine (9) in W. D. C. Murdock’s part of 
“Friendship” as recorded in Liber District No. 1 folio 33 of the 
Surveyor’s office D. C. and described in two parcels as follows: First— 
Beginning at the southwest corner of Lot Ten, thence with 
307 the south line of said lot Ten North 48° East 56 perches to 
the West line of a reserved road, thence North 21 y 2 ° West 
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23.76 perches, thence South 59V>° West 52 perches to the North¬ 
west corner of said lot Eleven on the East side of a reserved road, 
thence south 16° East 23 perches with said road, thence South 20 y%° 
East 12 perches with said road to the beginning, and Second—Be¬ 
ginning at the Northwest corner of said lot Eleven on the East side 
of road, thence Northerly with said road to the Northwest comer of 
said lot Twelve, thence Easterly with the North line of said lot 
Twelve to the Northwest corner of said lot Nine, thence Easterly 
with the North line of said lot nine to Thomas Wilson’s land, thence 
Southerly with said Wilson’s West line 100 feet, thence Easterly 
100 feet to a ditch, thence Southerly with said ditch to Addison’s 
land thence Westerly with said Addison’s lot to the East line of the 
said first parcel above described, thence Northerly with said East line 
to the Northwest comer thereof, thence Westerly with the North line 
of said first described parcel to the beginning, containing in all 
eighteen (18) acres of land more or less. Together with all and 
singular the improvements, ways, easements, rights, privileges and 
appurtenances to the same belonging, or in anywise appertaining, 
and all the estate, right, title, interest and claim, either at law or in 
equity, or otherwise however, of the party of the first part, of, in, to 
or out of the said land and premises. To have and to hold the said 
land and premises and appurtenances unto and to the only use of 
the parties of the second part, their heirs and assigns forever. 

308 In and upon the trusts, nevertheless, hereinafter declared, 
that is to say, in Trust, First, to hold the same for the sole 

use and benefit of such persons as have contributed to the purchase 
of the said real estate and premises as tenants in common and not 
as joint tenants, and their heirs and assigns until the said real estate 
shall be sold as hereinafter provided. Second, to subdivide the 
said parcel of land or any portion thereof into lots, blocks, streets, 
avenues and alleys in the discretion of the said parties of the second 
part, and Third, to sell, lease, or incumber the said real estate either 
in whole or in part upon such terms and conditions, in such man¬ 
ner, quantity and quality of estate and by such forms of instruments 
as the said parties of the second part or the survivor of them, in their 
or his discretion may deem most for the benefit and advantage of 
the persons beneficially interested in the said real estate and to con¬ 
vey the same by good and proper conveyance according to the nature 
of the estate either in fee simple or by deed of trust, mortgage or 
otherwise without any liability on the part of the purchaser or 
purchasers, mortgagee or mortgagees, trustee or turstees, or any 
other person or persons whomsoever to see to the application of the 
purchase, mortgage, trust or other moneys. And the said party 
of the first part for himself and for his heirs, executors and adminis¬ 
trators does hereby covenant and agree to and with the parties of 
the second part, their heirs and assigns that he the party of the 
first part and his heirs shall and will warrant and forever defend the 
said land and premises and appurtenances unto the parties of the sec¬ 
ond part, their heirs and assigns from and against the claims 

309 of all persons claiming or to claim the same or any part 
thereof or interest therein, by, from, under or through him, 
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them or any of them, except as to the two (2) deeds of trust herein¬ 
before mentioned. And further, that the party of the first part and 
his heirs shall and and will at any and all times hereafter upon the 
request and at the cost of the parties of the second part or their heirs 
or assigns make and execute all such other deed or deeds or other as¬ 
surance in law for the more certain and effectual conveyance of the 
said land and premises and appurtenances unto the parties of the 
second part or their heirs or assigns, as the parties of the second part 
or their heirs or assigns or their counsel learned in the law shall 
advise, devise or require. 

In testimony whereof, the said party of the first part has hereunto 
set his hand and seal on the day and vear first herein written. 

%J 4 

CHAS. P. STONE, [seal.] 

Signed, sealed and delivered in the presence of— 

S. A. TERRY. 

District of Columbia, ss: 

I, S. A. Terry, a Notary Public in and for the District aforesaid, 
do hereby certify that Charles P. Stone (unmarried), party to a 
certain deed, bearing date on the first day of November, A. D. 1890 
and hereto annexed, personally appeared before me in said District 
the said Charles P. Stone being personally well known to me to be 
the person who executed the said Deed and acknowledged the 
310 same to be his act and deed. 

Given under my hand and official seal this Seventh day 
of November, A. D. 1890. 

S. A. TERRY, 

[notarial seal.] Notary Public . 

Office of the Recorder of Deeds, 

District of Columbia. 

This is to certify that the foregoing is a true and verified copy of 
an instrument as recorded in Liber 1545, folio 97 et seq., one of the 
Land Records of the District of Columbia. 

In testimony whereof, I have hereunto set my hand and affixed 
the seal of this office this 28th day of September, A. D. 1910. 

[seal.] R. W. DUTTON, 

Deputy Recorder of Deeds, D. C. 
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311 Exhibit “FitzSimons A-14.” 

Liber 1646, Folio 247. 

Stone and Driver 
to 

FitzSimons and Keleher. 

Deed. 

Recorded Jan’y 14, 1892, 12.37 P. M. 

This indenture made this first day of November in the year of 
our Lord One thousand Eight hundred and ninety One, by and 
between David D. Stone and George W. Driver, Trustees, City of 
Washington, District of Columbia of the first part and Edwin C. 
FitzSimons and Timothy D. Keleher, Trustees City of Washington, 
District of Columbia, parties of the second part, witnesseth, that 
the said parties of the first part for and in consideration of ten 
($10) dollars lawful money to them in hand paid by the parties 
of the second part, the receipt of which before the sealing and de¬ 
livery of these presents is hereby acknowledged, have given, granted, 
bargained, and sold, aliened, enfeoffed, released conveyed and con¬ 
firmed and do by these presents give, grant, bargain and sell alien 
enfeoff, release convey and confirm unto the parties of the second 
part, their heirs and assigns forever the following described land 
and premises, situate lying and being in (1st) the County of Wash¬ 
ington, District of Columbia and distinguished as lots ten (10) 
Eleven (11) twelve (12) and part of lot nine (9) in W. D. C. 
Murdock’s part of Friendship as recorded in Taber District No. 1 
folio 33 of the Surveyor’s Office, District of Columbia and described 
in two parcels as follows: (1). Beginning at the Southwest corner 
of lot ten (10) thence with the South line of lot ten 

312 (10) North 48° East 56 perches to the West line 

of a reserved rood thence North 21 1 /o° West 23 76/100 

perches, thence South 591/2 ° West 52 perches to the North 
west corner of said lot Eleven (11) one the East side of a 

reserved rood thence South 16° East 23 perches with said 
rood thence South 20 1 /2° East 12 perches with said rood to 

beginning (2) Beginning at the north west corner of lot Eleven 
(11) on the East side of rood thence Northerly with said rood to 
the North west corner of lot twelve (12) thence Easterly with the 
north line of said lot twelve (12) to the North west corner of said 
lot nine (9) thence Easterly with the North line of said lot Nino 
(9) to Thomas Wilson’s land, thence Southerly with said Wilson’s 
West line 100 feet thence Easterly 100 feet to a ditch, thence South¬ 
erly with said ditch to Addison’s land thence Westerly with said 
Addison’s land to the East line of said first parcel above described 
thence Northerly with said East line to the North East corner there- 
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<»f. thence Westerly with the the North line of said first described 
parcel to the beginning containing in all Eighteen acres more or 
less, Subject however, to two existing Trusts One for $6000 and 
the other for $7600, upon the Trust of $6000, a payment of $2000 
has been made. Together with all the improvements, ways, ease¬ 
ments. rights, privileges and appurtenances to the same belonging 
or in any wise appertaining, and all the estate, right, title, interest 
and claim, either at law or in equity or otherwise however, of the 
parties of the first part, of, in, to, or out of the said land and 
premises. To have and to hold the said land and premises 
616 and appurtenances, unto and to the only use of the parties 
of the second part, their heirs and assigns forever, in and 
upon the trusts nevertheless hereinafter declared, that is to say, in 
Trust, First to hold the same for the sole use and benefit of such 
persons as have contributed to the purchase of the said real estate and 
premises as tenants in common and not as Joint tenants and their 
heirs and assigns until the said real estate shall he sold as hereinafter 


provided. Second, to subdivide the said parcel of land or any 
portion thereof, into lots blocks streets avenues and alleys in the 
discretion of the said parties of the second part and Third, to sell 
lea-e or incumber the said Real Estate either in whole or in part 
upon such terms and conditions in such manner quantity and 
quality of estate and by such forms of instruments as the said parties 
of the second part or the survivor of them in their or his discretion 
may deem mo-t for the l>enefit and advantage of the persons bene- 
ficiallv interested in the said real estate and to convey the same by 
good and proper conveyance according to the nature of the estate, 
e ither in fee simple or by deed of Trust, mortgage or otherwise witn- 
out any liability on the part of the purchaser or purchasers mort¬ 
gagee or Mortgagee s trustee or trustees or any other person or per¬ 
sons whomsoever to see to the application of the purchase mortgage 
trust or other moneys. And the said parties of the first part for 
themselves and for their heirs executors and administrators, do 
hereby covenant and agree to and with the parties of the second 
part their heirs and assigns that they the parties of the first 
614 part and their heirs shall and will warrant and forever defend 
the said land and premises and appurtenances unto the parties 
of the second part, their heirs and assigns from and against the 
claims of all persons claiming or to claim the same or any part 
thereof, or interest therein, by, from, under or through them or any 
of them except as to the two (2) deeds of trusts hereinbefore men¬ 
tioned and further that the parties of the first part and their heirs 
shall and will at any and at all times hereafter upon the request and 
at the cost of the said parties of the second part their heirs or as¬ 
signs make and execute all such other Deed or Deeds or other as¬ 
surance in law for the more certain and effectual conveyance of 
the said land and premises and appurtenances unto the parties of 
the second part, their heirs or assigns as the parties of the second part 
their heirs or assigns or their counsel learned in the law shall advise 
devise or require. In testimony whereof, the said parties of the 
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lirst part have hereto set their hands and seals on the day and year 
first hereinbefore written. 

DAVID D. STONE, [seal.] 

r Fv‘iisifpp 

GEO. W. DRIVER, [seal.] 

Trustee. 

Signed, sealed and delivered in presence of— 

GRAHAM L. GORDON. 


County of Washington, 

District of Columbia, ss: 

I, Graham L. Gordon a Notary Public in and for the District 
aforesaid do hereby certify that David D. Stone and George 
315 W. Driver, Trustees, City of Washington, District of Colum¬ 
bia, parties to a certain Deed of Trust bearing date on the 
first day of November A. D. 1891, and hereto annexed, personally 
appeared before me in said District the said David D. Stone and 
George W. Driver, Trustees, being personally well known to me to 
be the persons who executed the said Deed and acknowledged the 
same to be their act and deed. Given under my hand and Official 
Seal this Twelfth day of December, A. D. 1891. 

[notarial seal.] GRAHAM L. GORDON, 

Notary Public. 

Office of the Recorder of Deeds, 

District of Columbia. 

This is to certify that the foregoing is a true and verified copy of 
an instrument as recorded in Liber 104(3, folio 247, et seq., one of 
the Land Records of the District of Columbia. 

In testimony whereof 1 have hereunto set my hand and affixed the 
;?eal of this office this 28th day of September, A. 1). 1910. 

[seal.] R. W. DUTTON, 

Deputy Recorder of Deeds, D. C. 
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Exhibit “FitzSimons A-15.” 


Liber 3013, folio 348 et seq. 

FitzSimons & Meehan, Trs. 
to 

Tait & Omwake. Trs. 


Deed-in-Trust. 


Recorded May 25th, 1906, 2:50 P. M. 

This indenture, Made this 24th day of May in the year of our 
Lord one thousand nine hundred and six, by and between Edwin C. 
FitzSimons, and Peter J. Meehan, Trustees, of the District of Co- 
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lumbia, under and by virtue of the powers in them vested by a 
certain Deed in Trust, dated April 3rd A. D. 1901, and duly re¬ 
corded in Liber numbered 2543, at folio numbered 364 et seq., of 
the Land Records of the District of Columbia, parties of the first 
part, and Galen L. Tait, and Augustus B. Omwake, the former of 
Bethesda, Maryland, the latter of Washington, D. C., as Trustees, 
parties of the second part. 

Witnesseth, That the said parties of the first part, for and in con¬ 
sideration of Ten Dollars ($10) in lawful money of the United 
States of America to them in hand, paid by the said parties of the 
second part, at and before the sealing and delivery of these presents, 
the receipt of which is hereby acknowledged, have granted, bar¬ 
gained, sold, aliened, enfeoffed, released and conveyed and do by 
these presents grant, bargain, sell, alien, enfeoff, release and convey 
unto the said parties of the second part, the survivor of them, their 
or his heirs and assigns, all those certain pieces or parcels of 

317 land and premises situate and being in the County of Wash¬ 
ington, and District of Columbia, and known and distin¬ 
guished as and being—All of Block numbered One (1), all of Block 
numbered Two (2) ; Lots numbered One to Twenty-three (23) both 
inclusive, in Block numbered Three'(3) constituting all of Block 
numbered Three (3) ; Lots numbered One (1) to Thirty-three (33) 
both inclusive, in Block numbered Four (4) constituting all of of 
Block numbered Four (4) ; Lots numbered One (1) to Eighteen 
(18) both inclusive in Block numbered Five (5) constituting all of 
Block numbered Five (5) ; Lots numbered One (1) to Thirty (30) 
both inclusive in Block numbered Six (6) constituting all of Block 
numbered Six (6) ; Lots numbered One (1) to Thirty-six (36) both 
inclusive in Block numbered Seven (7) constituting all of Block 
numbered Seven (7) ; Lots numbered One (1) to Twenty-nine (29) 
both inclusive in Block numbered Eight (8), constituting all of 
Block numbered Eight (8) ; Lots numbered One (1) to Forty-four 
(44) both inclusive in Block numbered Nine (9) constituting all of 
Block numbered Nine (9) ; all of Block numbered Ten (10) and all 
of Block numbered Eleven (11) of Timothy 1). Keleher and Edwin 
C. FitzSimons Trustees subdivision of part of Lot 9, and all of lots 
10, 11, and 12 of W. D. C. Murdock’s Subdivision of a part of 
Friendship, now known as “Wesley Park” as shown by the Records 
of the Surveyor’s Office of the District of Columbia in Book County 
numbered Ten (10) at folio Twenty-four (24) the Lots, Blocks and 
parcels of land hereby conveyed and intended to be conveyed, com¬ 
prising and constituting all of the Lots and Blocks of land 

318 included within the said “Wesley Park” recorded as afore¬ 
said; and this conveyance also includes a small parcel of 

land at the North west corner of Alton formerly Lyles, Place and 
46th Street, which in said Subdivision of Wesley Park did not re¬ 
ceive a Lot and Block designation, and being the same pieces and 
parcels of land conveyed by certain original numbers and descrip¬ 
tions of Lots by a Deed from David D. Stone and George W. Driver, 
Trustees, to Edwin C. FitzSimons and Timothy D. Keleher' 
Trustees, dated November 1st, 1891 and recorded in Liber 1646 at 
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folio 247 et seq., of the Land Records of the District of Columbia, to 
which for a fuller description therefor, reference is hereby made; 
togetherwith all the improvements,ways,easements, rights, privileges 
and appurtenances to the same belonging, or in anywise appertain¬ 
ing, and all the remainders, reversions, rents, issues and profits 
thereof, and all the estate, right, title, interest, claim and demand 
either at law or in equity or otherwise however of the said parties of 
the first part, or, in, to or out of the said pieces or parcels of ground 
and premises. To have and to hold the said pieces or parcels of 
ground and premises and appurtenances, unto and to the use of the 
said parties of the second part, the survivor of them, their or his 
heirs and assigns. In trust, nevertheless for the following uses and 
purposes, First, to hold said lots, blocks and parcels of land, sub¬ 
ject to the powers of sale and disposition hereinafter granted in 
trust for the use and benefit of the certain persons who have con¬ 
tributed to the purchase money of said real estate and prem- 

319 ises as tenants in common and for their respective heirs and 
assigns, the undivided share of each of said persons in said 

real estate, to be in proportion to the amount of purchase money 
severally contributed by each. Second, upon the further trust, 
that said parties of the second part, or the survivor of 
them, shall have full power to subdivide said parcels of land 
as they or he deem proper, and to lay off and dedicate, 
streets, roads, alleys, and ways, and to sell, lease or incumber 
said land either in bulk or in parcels, upon such terms 
and conditions, in such manner, quality and quantity of estate, and 
by such forms of instrument as the said parties of the second part or 
the survivor of them in their or his discretion may deem most for 
the benefit of the persons for the time being beneficially interested in 
said parcels of land and to convey the same by good and proper con¬ 
veyances according to the nature of the estate, either in fee-simple, 
or by Deed of Trust or Mortgage or otherwise, and without any 
obligation on part of the purchaser or person lending money to 
see to the application of the purchase money or money lent. The 
said parties of the second part the survivor of them in their or his 
discretion may arrange for the sale of the said property and engage 
to pay commissions therefor, as and in amount as may deem proper. 
The money received by said parties of the second part under this 
Trust is to be disposed of under the direction or according to the 
interests of the equitable owners for the time being of said 

320 land, after payment of necessary charges and expenses, and 
after deducting all reasonable cost in the execution of afore¬ 
said Trusts. And the said parties of the first part, or the survivor 
of them, for themselves, his or their heirs, executors and administra¬ 
tors, do hereby covenant, promise and agree to and with the said 
parties of the second part the survivor, his or their heirs and assigns, 
that they, the said parties of the first part, and their heirs shall and 
will warrant and forever defend the said pieces or parcels of ground 
and premises and appurtenances unto the said parties of the second 
part, the survivor of them, his or their heirs and assigns, from and 
against the claims of all persons claiming or to claim the same or any 

21—2414a 
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part thereof, by, from under or through them, the said parties of 
the first part, or either of them, or by reason of any existing liens or 
incumbrances. And further, that they, the said parties of the first 
part and their heirs shall and will at any and at all times hereafter, 
upon the request, and at the cost of the said parties of the second 
part, the survivor, his or their heirs or assigns, make and execute all 
such other Deed or Deeds, or other assurances in law for the more 
certain and effectual conveyance of the said pieces or parcels of 
ground and premises and appurtenances unto the said parties of the 
second part, the survivor, his or their heirs or assigns, as the said 
parties of the second part, the survivor, his or their heirs or assigns, 
or his or their counsel learned in the law shall advise, devise, or 
require. 

In testimony whereof, The said parties of the first part have 

321 hereunto set their hands and seals on the day and year first 
hereinbefore written. 

EDWIN C. FITZSIMONS. [seal.] 
PETER J. MEEHAN. [seal.] 

Signed, sealed and delivered in the presence of: 

NORTON M. LITTLE. 

District of Columbia, To wit: 

I, Norton M. Little, a Notary Public in and for the District of 
Columbia aforesaid, do hereby certify that Edwin C. FitzSimons, 
and Peter J. Meehan, Trustees, both of the District of Columbia, 
parties to a certain Deed bearing date on the 24, day of May A. I). 
1906, and hereunto annexed, personally appeared before me in the 
District of Columbia aforesaid, the said Edwin C. FitzSimons and 
Peter J. Meehan, being personally well known to me as the persons 
who executed the said Deed, and acknowledged the same to be their 
act and deed. Given under my hand and Notarial seal this 24tli day 
of May A. D. 1906. 

NORTON M. LITTLE, 

[notarial seal.] Notary Public , D. C. 

Office of the Recorder of Deeds, 

District of Columbia. 

This is to certify that the foregoing is a true and verified copy of 
an instrument as recorded in Liber 3013, folio 348 et seq., 

322 one of the Land Records of the District of Columbia. 

In testimony whereof I have hereunto set my hand and 
affixed the seal of this office this 28th day of September, A. D. 1910. 



R. W. DUTTON, 

[seal.] Deputy Recorded of Deeds , D. C. 



GEORGE \V. DRIVER VS. JAMES II. BRUNEMER ET AL. 


163 


323 Exhibit “FitzSimons A-16.” 

This deed made this 24th day of May A. D. 1906 by 
and between Galen L. Tait and Augustus B. Omwake, the former 
of Bethesda, Maryland, the latter of Washington, D. C., Trustees, 
under and by virtue of the powers in them vested by a certain 
deed of conveyance dated May 24th 1906 and recorded May 25th 
1906 among the Land Records of the District of Columbia, parties 
of the first part, and James L. Tait and Cadwell Tyler, of said 
District of Columbia parties of the second part: 

Whereas, Galen L. Tait and Augustus B. Omwake, Trustees 
as aforesaid are justly indebted unto Edwin C. FitzSimons and 
Peter J. Meehan, Trustees, in the full sum of Eighteen Thousand 
Five Hundred ($18,500.) Dollars as evidenced by the execution 
and delivery of their seven promissory notes, numbered from one 
to seven, consecutively, respectively, dated the even date hereof 
and payable to the order of said Edwin C. FitzSimons and Peter 
J. Meehan, Trustees, at Washington, D. C., with interest from 
date at the rate of five per centum (5%) per annum, payable semi¬ 
annually, the said said notes being payable in the amounts and at 
the periods, after date respectively, as follows: Number 1 for Fifteen 
hundred dollars ($1500) on or before one year; number 2 for 
Three thousand dollars ($3,000) on or before two years; num¬ 
ber 3 for Three thousand dollars ($3000) on or before three 

324 years; number 4 for Three thousand dollars ($3000) on 
or before four years; number 5 for Three thousand dol¬ 
lars ($3000) on or before five years; number 6 for Three thou¬ 
sand dollars ($3000) on or before six years; and number 7 for 
Two thousand dollars ($2000) on or before seven years. 

It is hereby agreed that parties of the first part, the survivor, his 
or their heirs or assigns may have releases of lots of an average 
area not exceeding 2278.75 square feet from the trusts herein re¬ 
cited upon payment to the holders for the time-being of notes hereby 
secured of portions of the principal debt above stated, such re¬ 
leases to be made at the rate of one lot of the hereinafter described 
real estate for each and every sum of $150. of the principal debt 
so paid, to the extent only and upon account of the unpaid prin¬ 
cipal debt hereby secured. 

The said parties of the first part, the survivor, his or their heir- 
or assigns may in their discretion subdivide or resubdivide lots 
and blocks in hereinafter described property, providing that no 
lot so re-subdivided shall be counted as one lot only for purposes 
of release thereof if exceeding 2278.75 square feet in area but 
shall be considered to be that number of lots or fractions thereof 
as represents the proportion which its area bears to a unit of 
2278.75 square feet. 

The parties of the second part on* request of the parties of the 
first part are authorized and directed to release ten lots from 
this trust without payment of above stated amount of $150 per 

lot. 
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325 And whereas the parties of the first part desire to secure 
the prompt payment of said debt, and interest thereon, 

when and as the same shall become due and payable, and all costs 
and expenses incurred in respect thereto, including reasonable 
counsel fees incurred or paid by the said parties of the second part 
or substituted trustee, or by any person hereby secured, on account 
of any litigation at law or in equity which may arise in respect to 
this trust or the property hereinafter mentioned, and of all money 
.which may be advanced as provided herein, with interest on all 
such costs and advances from the date thereof. 

Now, therefore, this indenture witnesseth, that the parties of the 
first part, in consideration of the premises, and of one dollar, law¬ 
ful money of the United States of America, to them in hand paid 
by the parties of the second part, the receipt of which, before the 
sealing and delivery of these presents, is hereby acknowledged, 
have granted, and do hereby grant unto the parties of the second 
part, their heirs and assigns the following described land and 
premises, situate in the County of Washington, District of Colum¬ 
bia, known and distinguished as all of Block numbered One (1) ; 
all of Block numbered two (2); Lots one (1) to Twenty-three 
(23), both inclusive, in Block numbered Three (3), constituting 
all of Block numbered Three; Lots numbered One (1) to Thirty- 
three (33), both inclusive, in Block numbered four (4), consti¬ 
tuting all of Block numbered Four; Lots numbered One (1) to 
Eighteen (18), both inclusive, in Block numbered Five 

326 (5) : constituting all of Block numbered Five; Lots num¬ 
bered One (1) to Thirty (30), both inclusive, in Block num¬ 
bered Six (6), constituting all of Block numbered Six; Lots num¬ 
bered One (1) to Thirty-Six (36), both inclusive, in Block num¬ 
bered Seven (7), constituting all of Block numbered Seven; Lots 
numbered One (1) to Twenty-nine (29), both inclusive, in Block 
numbered Eight (8), constituting all of Block numbered Eight; 
Lots numbered One (1) to Forty-four (44), both inclusive, in 
Block numbered Nine (9), constituting all of Block numbered 
Nine; all of Block numbered Ten {10); all of Block numbered 
Eleven (11); also a small parcel of land at the north west corner 
of Alton (formerly Lyles) Place and 46th Street, which in after 
described subdivisions of “Wesley Park” did not receive a lot and 
block designation, all in Timothy D. Keleher and Edwin C. Fitz 
Simons, Trustees’ subdivision of part of lot 9 and all of lots 10, 
11 and 12 of W. D. C. Murdock’s Subdivision of a part of 
“Friendship”, now known as “Wesley Park”, as shown by the 
Records of the Surveyor’s Office for the District of Columbia, in 
Book County, Number Ten (10) at Folio Twenty-four (24) to¬ 
gether with all the improvements in anywise appertaining, and 
all the estate, right, title, interest, and claim, either at law or in 
equity, or otherwise however, of the parties of the first part, of, 
in, to, or out of the said land and premises. 

In and upon the trusts, nevertheless, hereinafter declared; that 
is to say: In trust to permit said parties of the first part, 

327 the survivor, his or their assigns, to use and occupy the said 
described land and premises, and the rents, issues, and 
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profits thereof to take, have, and apply to and for his or their sole 
use and benefit, until default be made in the payment of the said 
promissory notes hereby secured, or any instalment of interest 
thereon, when and as the same shall become due and payable, or 
any proper cost or expense in and about the same as hereinafter 
provided. 

And upon the full payment of all of said notes and the interest 
thereon, and all moneys advanced or expended as herein provided, 
and all other proper costs, charges, commissions, half commissions, 
and expenses at any time before the sale hereinafter provided for, 
to release and reconvey the said described premises unto the said 
parties of the first part, their heirs or assigns, at his or their cost. 

And upon this further trust, upon any default or failure being 
made in the payment of said notes or of any instalment of prin¬ 
cipal or interest thereon, when and as the same shall become due 
and payable, or upon default being made in the payment, after 
demand therefor, of any money advanced as herein provided for, 
or of any proper cost, charge, commission, or expense in and about 
the same, then and at any time thereafter, the said parties of the 
second part, the survivor, his heirs or the trustee acting in the 
execution of this trust shall have the power and it shall l>e their or 
his duty thereafter to sell, and in case of any default of any pur¬ 
chaser to resell the said described land and premises at pub- 

328 lie auction, upon such terms and conditions, in such parcels, 
at such time and place, and after such previous public ad¬ 
vertisement as the parties of the second part, the survivor, his heirs 
or the trustee acting in the execution of this trust, shall deem ad¬ 
vantageous and proper; and to convey the same in fee simple, upon 
compliance with the terms of sale, to, and at the cost of, the pur¬ 
chaser or purchasers thereof, who shall not be required to see to 
the application of the purchase money; and of the proceeds of said 
sale or sales: Firstly, to pay all proper costs, charges, and expenses, 
including all fees and costs herein provided for, and all moneys 
advanced for taxes, insurance, and assessments, with interest thereon 
as provided herein, and all taxes, general and special, due upon said 
land and premises at time of sale, and to retain as compensation a 
commission of two per centum on the amount of the said sale or 
sales; secondly, to pay whatever may then remain unpaid of said 
promissory notes, whether the same shall be due or not, and the 
interest thereon to date of payment, it being agreed that said notes 
shall, upon such sale being made before the maturity of said notes 
be and become immediately due and payable at the election of the 
holder thereof; and, lastly, to pay the remainder of said proceeds, 
if any there be, to said parties of the first part, the survivor, his 
or their heirs or assigns, upon the delivery and surrender to the 
purchaser, his, her, or their heirs or assigns, of possession of the 
premises so as aforeaid sold and conveyed, less the expense, if any, 

of obtaining possession. 

329 And the said parties of the first part do hereby agree at 
their own cost, during all the time wherein any part of the 

matter hereby secured shall be unsettled or unpaid, to pay all taxes 
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and assessments, botli general and special, that may be assessed 
against, or become due on said land and premises during the con¬ 
tinuance of this trust, and that upon any neglect or default to so 
insure, or to pay taxes and assessments, any party hereby secured 
may have said improvements insured and pay said taxes and assess¬ 
ments, and the expense thereof shall be a charge hereby secured 
and hear interest at the rate of six per centum per annum from the 
time of such payment. 

And it is further agreed that if the said property shall be ad¬ 
vertised for sale as herein provided and not sold, the trustee or 
trustees acting shall be entitled to one-half the commission above 
provided, to he computed on the amount of the debt hereby secured. 

And the said parties of the first part covenant that they will 
warrant specially the land and premises hereby conveyed, and that 
thev will execute such further assurances of said land as mav be 
requisite or necessary. 

In witness whereof, the parties of the first part have hereunto 
set their hands and seals on the day and vear first hereinbefore 
written. 

GALEN L. TA1T. [seal.] 

AUGUSTUS B. OMWAKE. [seal.] 

Signed, sealed, and delivered in the presence of— 

NORTON M. LITLE. 


330 United States of America, 

District of Columbia , To wit: 


I. Norton M. Little, a Notary Public in and for the District of 
Columbia, do hereby certify that Galen L. Tait and Augustus B. Om- 
wake, Trustees, the former of Bethesda, Maryland, the latter of 
Washington, D. C., parties to a certain Deed bearing date on the 24th 
day of May, 1006, and hereto annexed, personally appeared before 
me in said District, the said Galen L. Tait and Augustus B. Om- 
wake, being personally well known to me as the persons who exe¬ 
cuted the said Deed, and acknowledged the same to be their act and 
deed. 

Given under my hand and seal this 24th day of May, A. D. 
1906. 


NORTON M. LITTLE, 

Notary Public, D. C. 


(Endorsed:) Received for record on the 25 day of May, A. D. 
1906, at 2:51 o’clock P. M., and recorded in Lil>er No. 3013 at folio 
354 et seq. one of the Land Records for the District of Columbia, 
and examined by Jno. C. Dancy, Recorder. 
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331 Depositions on Dehalf of Defendants . 

Filed January 19, 1911. t 

* * * * * * * 

Washington, I). C., October 11", 1910. 

Pursuant to request of counsel for the Defendants, I have fixed 
Friday, October 14th, 1910, at two (2) o’ clock P. M., at the law 
offices of Messrs. Lyon and Lyon, Kellogg Building, this city, as the 
time and place, when and where testimony on behalf of the de¬ 
fendants will be taken. You are invited to be present and take 
such action as you may be advised. 

EDWIN L. WILSON, Examiner. 

To Messrs. Charles H. Merillat and Mason N. Richardson, Attor¬ 
neys for Plaintiffs. 

Copy of above notice served on counsel for the Plaintiffs this 
11th day of October, 1910. 

EDWIN L. WILSON, Examiner. 

******* 

Washington, D. C., October 14", 1910. 

Met pursuant to notice hereto attached at the law offices of Messrs. 
Lyon & Lyon, Evans Building, for the purpose of taking testimony 
on behalf of the defendants, Driver, FitzSimons and Meehan. 

Present: Messrs. Chas. II. Merillat and Mason N. Richardson on 
behalf of the plaintiffs; 

Messrs. Henry E. Davis and Simon Lyon on behalf of the 

332 defendants mentioned; 

Examiner and Defendants Driver, FitzSimons and Mee¬ 
han in person. 

Mr. Davis: I wish you would note that the Examiner reports 
that he is informed at the olfice of the Marshal that the subpoena 
issued to E. Southard Parker to appear as a witness at this hearing 
has not been served, the said Parker being reported out of town. 

Mr. Davis: We offer in evidence certified copies of the following 
deeds of record in the office of the Recorder of Deeds for the District 
of Columbia: Deed from Charles H. Underwood and wife, to H. 
Lloyd Irvine, dated March 15", 1890, recorded March 17", 1890, 
at 1:53 P. M., in liber 1477, at folio 37, to be marked “Defendants’ 
Exhibit 1.” Deed of trust from H. Lloyd Irvine and wife, to David 
D. Stone and Samuel J. Spearing, dated March 15", 1890, recorded 
March 17", 1890, at 1.55 P. M. in liber 1477, folio 40, one of the 
land records of the District of Columbia, to be marked “Defend¬ 
ants’ Exhibit 2.” Deed from II. Lloyd Irvine and wife, to Charles 
P. Stone, dated March 15", 1890, recorded July 22", 1890, at 10:56 


168 


GEORGE W\ DRIVER VS. JAMES H. BRUNEMER ET At. 


A. M. in liber 1507, at folio 286. to be marked “Defendants’ Ex¬ 
hibit 3;” each of the said deeds being of the property described in 
the bill of complaint. 

Mr. Merillat: Plaintiffs’ counsel object to these deeds as irrele¬ 
vant, immaterial and incompetent since they antedate the transac¬ 
tion now in question and are not connected with it apparently. 

Whereupon, George W. Driver, one of the defendants, 

333 produced as a witness on his own behalf, and after being 
dulv sworn, testified as follows: 

By Mr. Davis: 

—. Mr. Driver, state your name, age and residence? A. George 
W. Driver; age, 73 the 11th day of December next; residence, 1914 
I street. 

Q. Northwest, this city? A. Yes, sir. 

Q. What is your occupation? A. I haven’t anything to do at 
present. 

Q. And how long have you lived in Washington? A. Forty- 
eight years. 

Q. And during your residence here what has been your occupa¬ 
tion? A. In the restaurant business. 

Q. In the year 1890 where was your place of business? A. 605 
Pennsylvania Avenue. 

Q. Northwest? A. Yes, sir, northwest. 

Q. How long had you been in business at that place in 1890; in 
other words, when did you go there? A. I think it was 1885 or 
1886. About 1885 I guess. 

Q. How long after 1885 did you continue in business there? A. 
Up to 5 years ago. Five or six years ago. 

Q. During the time you were in business at 605 Pennsylvania 
Avenue, where were you living? A. A portion of the time over my 
place of business, and then previous to that time on 14th 

334 street near U—no, sir, I lived on U street near 14th. I was 
thinking of my other residence on I street near 14th. 

Q. During the years 1890, 1891 and 1892 where were you living? 
A. As near as I remember over my place of business. I cannot 
recall now. 

Q. You are one of the defendants in this cause? A. Yes, sir; so 
named. 

Q. Did you know David D. Stone, formerly in the real estate 
business here? A. A casual acquaintance. 

Q. Can you state when your acquaintance with him began? A. 
No, sir, I cannot. 

Q. During the years 1890, 1891 and 1892 how well did you know 
David D. Stone? A. Not particularly well. He was a visitor at 
my place of business. 

*Q. Mr. Driver, it has already appeared in evidence that you be¬ 
came interested in a syndicate of eight persons who acquired the 
property described in the bill of complaint sometime in the year 
1890. State, if you please, in your own way, the circumstances 
under which you became so interested? 
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Mr. Merillat: For the purposes of the preservation of the legal 
aspects of the case we object to this as irrelevant, incompetent and 
immaterial, the issue is the present syndicate and not how he might 
have become interested in the syndicate of eight. 

335 A. I was called upon by Messrs. Stone and Keleher and 
told about the property that they were forming a syndicate 

upon and they gave very bright prospects about what the outcome 
would he in the wav of enhancement of values and they stated that 
there were eight to be interested in it and the shares were nearly 
all sold, and each share would cost a thousand dollars, and I became 
interested from their description and what they told me in relation 
thereto I agreed to become a shareholder—to purchase one share 
in the number of eight. 

Q. What did you pay for that share? A. One thousand dollars 
as a part payment. 

Q. How and to whom? 

Mr. Merillat: It is considered that the preceding objection shall 
be considered as applying to all this line of examination? 

Mr. Davis: Yes, sir. 

A. I paid Mr. Stone by check one thousand dollars. 

Q. Have you the check? A. I have not. 

Q. Why? A. It has long been destroyed. I have a number of 
receipts, however. 

Q. As evidence of your ownership of an interest in this syndicate, 
did you or not receive a certificate? A. Yes, sir. 

Q. Look at the paper now shown you and state if you recognize it? 
A. Yes, sir, that is one of the shares. 

336 Q. State whether or not the certificate that was issued to 
you is this one? A. Yes, sir, that is the one. It bears my 

name. 

Mr. Davis: I offer this in evidence as exhibit “G. W. D. 1.” 

Mr. Merillat: We take it that the preceding stipulation covers 
all this instead of making an objection each time. 

Mr. Davis: Certainly. 

Q. At the time of becoming interested in this syndicate what, if 
anything, was said to you with reference to your becoming or act¬ 
ing as a trustee for the syndicate? 

Mr. Merillat: We object to that on the special ground that he 
became trustee and that fixed the rights and duties regardless of 
precedent statements. 

Q. Go on, sir. A. When I subscribed to one share in this syndi¬ 
cate it was along the latter part of the summer of 1890. Some 
months after that about the time that these shares of stock were to 
to be issued Mr. Stone, and perhaps Keleher, one or both of them, 
informed me that I had been made one of the trustees which was a 
surprise to me as I attended no meetings and paid no attention to 
the matter after I had made my contribution or made my subscrip¬ 
tion. I protested against acting as such trustee; first, because I 

22—2414a 
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could not spare the time from my business, and again, I was not ac¬ 
quainted with that land business. Mr. Stone assured me that I 
would have no duties to perform; that he would attend to all the 
affairs and management of the company, and if I still per- 
337 sisted in declining it would cost a great deal of money to re¬ 
print and prepare these papers, and also would cost a great 
deal in time as they were all ready and all prepared, and T was per¬ 
suaded to give in and allow my name to be used. T did it with the 
understanding that it was for that time only and for that occasion; 
in other words, just for temporary purposes. Time wore on and a 
few months after that T received a notice from Mr. Stone asking for 
an assessment. It was Mr. Stone’s hand writing requesting me to 
pay an assessment due to his son. I then concluded from that— 
the receipt is there—I concluded from that that my name had been 
dropped as trustee according to the agreement, 

Mr. Merillat: We object to this and move to strike out the state¬ 
ment of the conclusion of the witness, and furthermore we object 
to conversations with David D. Stone, who, I believe, it is conceded 
is dead. 

Mr. Davis: Yes, sir, he is dead. 

Mr. Merillat (continuing) : And Mr. Meehan is the assignee of 
Mr. Stone and a party to the record. 

Bv Mr. Davis : 

* 


Q. Now, passing for the present any further narrative as to your 
relations with the first syndicate, or the syndicate of eight, I show 
you a paper dated February 20th, 1891, and the accompanying 
paper dated February 19", 1891, and state, if you recognize those 
papers? (Counsel hands the two papers to witness.) A. Yes, sir, 
I recognize them. 

Q. In whose handwriting is this paper dated February 20th, 
1891? A. David D. Stone. 

338 Q. And from whom did you receive that and the paper 
dafed February 19", 1891? A. David D. Stone. 

Mr. Davis: These papers are offered in evidence as exhibits “G. 
W. D. 2” and “G. W. D. 3.” 

Q. State whether or not you paid that assessment of $278.05? A. 
Yes sir. 

Q. When? A. March 4", 1891. 

Q. I show you a paper dated April 4, 1891, and a paper dated 
April 30, 1891, and ask if you recognize those, and if you received 
them, state from whom? A. I received them from David D. Stone. 
I recognize them. 

Mr. Merillat: All of these papers being bound together and it 
being inconvenient to go over each one separately at this time, we 
reserve the right subsequently to offer objections to the papers if 
we so desire. 

Mr. Davis: We offer the papers in evidence as exhibit “G. W. 
D. 4” and “G. W. D. 5” respectively. 
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Q. State, if you please, whether or not you paid the amount called 
for by these papers, namely, $28.50? A. I paid by check the same 
day that the letter was handed to me by Mr. Stone’s son, namely, 
$28.50. 

Q. What date? A. April 30, the same date. 

Q. 1891? A. Yes, sir. 

339 Q. I now show you paper dated September 8", 1891, and 
state if you received that, and if so, from whom? A. From 

David D. Stone September 15", 1891. 

Q. I show you the next paper and ask you if you know what that 
is? A. My receipt from Stone for $15.00. 

Mr. Davis: These papers are offered in evidence as exhibits “G. 
W. D. 6” and “G. W. D. 7.” 

Q. I show you paper dated September 19", 1891, and ask if you 
recognize that, and if you received it, from whom? A. David D. 
Stone. 

Q. I show you paper dated September 18", 1891, and from whom 
did you receive that? A. I received it from David D. Stone. 

Mr. Davis: These two papers are offered in evidence as exhibits 
“G. W. D. 8” and “G. W. D. 9.” 

Q. I show you paper dated October 3, 1891 and ask if you recog¬ 
nize that and if you received it; from whom? A. Yes, sir, I re¬ 
ceived it from David D. Stone. 

Mr. Davis: This paper is offered in evidence as exhibit “G. W. 
D. 10.” 

Q. Did you or not pay the amount called for by that paper? A. 
I did. 

Q. To whom? A. To David D. Stone. 

Q. I show you paper dated October 26, 1891 and ask if you rec¬ 
ognize that and if you received it and from whom? A. I received 
that from David D. Stone. 

340 Mr. Davis: This paper is offered in evidence as exhibit 
“G. W. D. 11.” 

Q. This calls for a payment of $505.87. Did you or not pay that 
sum? A. I did. 

Q. To whom? A. Davis D. Stone. 

Q. Mr. Driver, I observe that of the papers which I have called to 
your attention those numbered 3, 6, 10 and 11, all being in type¬ 
writing, purport to be signed in typewriting, “David 1). Stone’’ and 
“Geo. W. Driver, trustees.” Wliat, if anything, did you have to do 
with the preparation or sending out of those papers or any one of 
them ? 

Mr. Merillat: We object to that question as incompetent, and 
immaterial. The papers introduced show that the witness had 
knowledge which would be the same as though he had actually done 
the work, and moreover that he had constituted Stone agent for the 
trustees and knew Stone was purporting to act as agent for the trus¬ 
tees. 
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A. I had no connection with the sending out of those statements 
at anv time. I never signed one of them and never has one borne 
my signature—no paper of any kind in relation to this syndicate 
except the signing of the certificates originally and the transferring 
of the deed to Fitz Simons and Keleher. They are the only times 
that my name has appeared in my handwriting. 

Mr. Merillat: We object on the further ground as disclosed by 
the answer that it is immaterial, the witness knowing his name was 
used whether he actually consented or not. 

341 Witness: No sir, I did not. 

Mr. Davis: Don’t bother about that. That is simply an 
objection for the record. 

By Mr. Davis : 

Q. State what, if anything, you had to do with the preparation 
of these papers? 

Mr. Merillat : Is it considered that one objection shall apply to 
all of this examination? 

Mr. Davis: Sure. 

A. I had nothing to do with it in any possible way. 

Q. Now, coming back, Mr. Driver, to the point in your narrative 
at which you were speaking of your objecting to the use of your 
name as trustee; you may continue, if you please? A. I objected 
to the use of my name. Mr. Stone having stated that he would 
attend to all the business and look after all the collections and dis¬ 
bursements I then consented to serve for that occasion only—tem¬ 
porarily. Mr. Stone continued to send out those notices and in 
several cases, two or three that followed, his letters there show that-, 
his name was used alone and mine was not used at all which lead me 
to suppose that the agreement had been adhered to and that my 
name had been dropped as trustee. So I never did act as trustee 
except in name. When I again saw my name printed or type¬ 
written to a notice that was sent to me I again protested and objected 
and I insisted that the agreement should be carried out with 

342 me and somebody else should be substituted for me as trustee. 
Finally that happened by the selection of Mr. Fitz Simons 

and Keleher. 

Q. During the time that your name was being used as that of one 
of the trustees, did you or not have anything to do with the affairs 
of the syndicate, and, if so, what? A* Absolutely nothing. I re¬ 
ceived no money and disbursed no money. In fact my time was so 
absorbed with my business I had no time to pay any attention to it, 
but presumed that Mr. Stone and whoever he might select would 
look after the matters as had been agreed upon. 

Q. There has been put in evidence a deed from Mr. Stone and 
you as trustees to Messrs. Fitz Simons and Keleher as trustees, the 
same bearing date November 1, 1891, and appearing to have been 
recorded January 14", 1892. What do you know about that deed? 
A. All I know was I was notified that the deed was ready and I 
was asked to attach my name to it. When it was recorded I had no 
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knowledge until very recently, and then I discovered by examining 
the records that it was recorded sometime later, several months— 
two-and-a-half months at least after the deed had been transferred 
from Stone and Driver to Keleher and Fitz Simons. 

Q. What was your object in executing that deed and at whose 
request did you do it? A. Tt was in compliance with my repeated 
requests that I should he dropped as trustee and the understanding 
that had been made from the beginning. 

Q. At the time you executed this deed to Fitz Simons and 

343 Keleher, trustees, what, if any, knowledge had you of the 
formation or intended formation of a new svndicate which 

we have been calling here the syndicate of fifty-seven? A. I had 
no knowledge that such a syndicate was in formation or in the 
process of formation. 

Q. When, if at all, did you become aware that such a syndicate 
had been formed or undertaken to be formed? A. About the time 
I received my certificate in the fifty-seven syndicate—my fifths 
interest or shares in the second syndicate together with a report of 
the trustees at that time. 

Q. I show you this paper denominated declaration of trust and 
the accompanying paper denominated “Memoranda of Sale of Prop¬ 
erty Adjoining Methodist University Site/’ and ask if you recognize 
those and state what they are? A. This is the portion of the 5%ths 
shares. 

Q. You mean the certificate /or it? A. Yes, sir, the certificate. 

Q. And what is the other paper? A. That is a report from the 
trustees. 

Q, Fitz Simons and Keleher? A. Yes, sir, at the time which 
accompanied this about the first of February. 

Q. What year? A. 1892. 

Mr. Davis: These are offered in evidence to be marked respect- 

ivelv as exhibits “G. W. D. 12” and “G. W. D. 13.” 

* • 

Q. From whom did you receive those two papers marked 

344 exhibits 12 and 13? A. This and this? (Witness indi¬ 
cating. ) 

Q. Yes, sir. A. From the trustees, T. D. Keleher and E. C. Fitz 
Simons. 

Q. What, if anything, did you have to do with the formation of 
that syndicate of fifty-seven? A. Nothing in the slightest. 

Mr. Merillat: We object to the answer as a conclusion of law, 
the facts appear of record. 

By Mr. Davis: 

Q. I call your attention to the item in this paper number 13 
“Commission $725.” meaning $725.00. Do you know what that 
refers to? A. I take it to be for commissions paid upon the sales 
of the shares of stock that were sold in this fifty-seven syndicate. 

Q. Did you have anything to do with paying that commission 
or receiving any part of it? A. I never received any part of it. 
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Q. Did you have anything to do with paying any part of it? A. 
It was charged up as part of the expenses. 

Q. M y question is whether you individually had anything to do 
with it? A. Not in the least. 

Mr. Merillat: I object to the question as incompetent inasmuch 
as he as trustee was charged with the duty of accounting for that 
$725.00, it being money that necessarily would have to be 
345 disbursed bv the trustees of the syndicate of fifty-seven. It 
would be a receipt in his hands. 

Witness: That was afterwards. 


Bv Mr. Davis: 

%j 

Q. I show you a paper dated March 5, 1892, and ask if you 
recognize that? A. I do. 

Q. From whom did you receive it? A. E. C. Fitz Simons, one 
of the trustees. 

Mr. Davis: This paper is offered in evidence to be marked as 
exhibit “G. W. D. 14.” 

Q. This paper calls for the payment by you of the sum of $113.13, 
did you pay that? A. Yes, sir. 

Q. To whom? A. Mr. Fitz Simons. 

Q. I show you a paper dated March 19, 1892, and ask if you 
recognize that? A. I do as the receipt from the two trustees. 

Q. For what sum? A. $113.13. 

Mr. Davis: This paper is offered in evidence as exhibit “G. W. 
D. 15.” 


Q. 1 show you paper dated October 5, 1892, and ask if you recog¬ 
nize that? A. I do. 

Q. From whom did you receive that? A. I received it from Mr. 
P^itz Simons and T. D. Keleher, trustees. 

340 Mr. Davis: This paper is offered in evidence (is exhibit “G. 
W. I). 16.” 


Q. This paper calls upon you for the payment of $421.94. Did 
you make that payment? A. Yes, sir. 

Q. To whom? A. To the trustees, E. C. FitzSimons and T. D. 
Keleher. 

Q. I show you paper dated November 2, 1892, and ask if you rec¬ 
ognize that? A. I do. 

Q. What is it? A. It is a receipt for the money and check for 
$421.94. 

Q. Signed by whom? A. E. C. FitzSimons and T. D. Keleher, 
trustees. 


Mr. Davis: This paper is offered in evidence as exhibit “G. W. 
D. 17.” 


Q. I show you paper dated March 7, 1893, and ask if you recog¬ 
nize that? A. I do, as an assessment upon me of $212.68 on my 
5%ths shares. 
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Q. From whom did you receive that? A. E. C. FitzSimons and 
T. D. Keleher, trustees. 

Q. Did you or not pay that sum? A. I did, by check. 

Q. I show you what is written across the face of this paper in ink, 
“Paid M’ch 15, 1893, E. C. FitzSimons, treasurer.’’ A. That is Mr. 
FitzSimons’ receipt on the face of it. 

347 Mr. Davis: This paper is offered in evidence as exhibit “G. 
W. D. 18.” 

Q. I ask you to look at paper dated April 9, 1896, and ask if you 
recognize that? A. I do. 

Q. From whom did you receive that? A. From Messrs. Fitz¬ 
Simons and Keleher, trustees. That was in reference to subdividing, 
the amount paid there. 

Q. I show you paper without date, accompanying the one just 
shown you, and ask if you recognize that? A. I do. 

Q. From whom did you receive it? A. From Mr. FitzSimons, 
one of the trustees. The amount was paid by check. 

Q. These papers call upon you for the sum of $58.75. Did you or 
not pay that sum? A. I did. 

Q. When? A. July 22", 1896. 

Q. To whom? A. E. C. FitzSimons and T. D. Keleher. 

Mr. Davis : These papers are offered in evidence to be marked re¬ 
spectively as exhibits “G. W. D. 19” and “G. W. D. 20.” 

Q. I show you a paper bearing date May 15, 1893, and ask if you 
recognize that? A. 1 do. 

Q. From whom did you receive it? A. Mr. FitzSimons and Mr. 
Meehan, trustees. 

348 Q. This calls on you for the payment of $18.80. Did you 
or not pay them? A. I did. 

Q. To whom? A. To the trustees, FitzSimons and Meehan. 

Mr. Davis: This is offered in evidence and to be marked as ex¬ 
hibit “G. W. D. 21.” 

Q. I show you another paper without date addressed to you and 
ask if you recognize that? A. I do. 

Q. From whom did you receive that? A. From the trustees, E. 

C. FitzSimons and P. J. Meehan. 

Q. This paper calls on you for the payment of $8.82. Did you 
pay that? A. Yes, sir. 

Q, To whom? A. To the trustees, E. C. FitzSimons and P. J. 
Meehan. 

Mr. Davis: This paper is offered in evidence as exhibit “G W. 

D. 22.” 

Q. I show you this paper dated May 21, 1904, and ask if you 
recognize that? A. Yes, sir. 

Q. What is that? A. $8.82 share of taxes. 

Q. What is it? A. Receipt from FitzSimons, one of the trustees. 
It is signed by Edwin C. FitzSimons, one of the trustees. 

Mr. Davis: This paper is offered in evidence as exhibit 
“G. W. D. 23.” 


349 
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Q. I show you a paper dated May 11, 1905, and ask if you recog¬ 
nize that? A. I do. 
you recognize that? A. I do. 

Q. From whom did you receive that? A. E. C. FitzSimons and 
P. J. Meehan, trustees. 

Q. This calls on you for $9.70. Did you pay that? A. Yes, sir. 
Q. To whom? A. To the trustees, E. C. FitzSimons and P. J. 
Meehan. 

Mr. Davis: This paper is offered in evidence as exhibit “G. W.' 
D. 24.” 

Q. I show you a paper dated May 11, 1905, and ask if you recog¬ 
nize that? A. I do. 

Q. What is it? A. It is a receipt for $9.70 from E. C. FitzSim¬ 
ons, one of the trustees. 

Mr. Davis: This paper is offered in evidence as exhibit “G. W. D. 
25.” 

Q. I show you a paper dated May 31, 190G. addressed to the share¬ 
holders of the Wesley Park Syndicate in typewriting, and above 
that it is addressed to you in handwriting, and ask if vou recognize 
that? A. I do. 

Q. From whom did you receive it?. A. From the trustees, E. C. 
Fitz Simons and P. J. Meehan, relating to the sale of the prop¬ 
erty. 

350 Q. This refers to a check of $117.50 as coming to you. 
Did vou receive that? A. I did. 

Q. From whom? A. From the trustees, E. C. Fitz Simons and 
P. J. Meehan. 

Mr. Davis: This paper is offered in evidence as exhibit “G. W. 
D. 26.” 

Q. I show you a paper dated November 26, 1906, and addressed 
to the shareholders of the Wesley Park Syndicate. Do you recog¬ 
nize that? A. I do. 

Q. Down in the lower corner in handwriting it is addressed to 
you. A. Yes, sir. 

Q. From whom did you receive it? A. From the trustees, Fitz 
Simons and Meehan. 

Q. This refers to a check of $58.75. Did you receive that? A. 
Yes, sir. 

Q. From whom? A. From the trustees, E. C. Fitz Simons and 
P. J. Meehan. ' 

Mr. Davis: This paper is offered in evidence as exhibit “G. W. D. 
27.” 

Q. I show you paper dated May 27, 1907, similarly addressed, and 
ask if you recognize that? A. I do. 

Q. From whom did you receive it? .A. It was received 

351 from the trustees, E. C. Fitz Simons and P. J. Meehan. 

Q. This paper refers to a check for $176.25 to come to 
you. Did you receive it? A. Yes, sir. 
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Q. From whom? A. From the trustees, E. C. Fitz Simons and 
P. J. Meehan. This represents the money that we received from 
the sale of the property. 

Mr. Davis: This paper is offered in evidence as exhibit “G. W. 
D. 28.” 

Q. I show you a paper dated November 27, 1907, similarly ad¬ 
dressed, and ask if you received that? A. I did. 

Q. From whom? A. From the trustees, Fitz Simons and Mee¬ 
han. 

Q. This refers to a check for $47.00. Did you receive that? A. 
Yes, sir. 

Q. From whom? A. From the trustees, Fitz Simons and Mee¬ 
han. 

Mr Davis: This paper is offered in evidence as exhibit “G. W. 
D. 29.” 

Q. I show you a paper dated May 25, 1908, similarly addressed, 
and ask if you received that? A. 1 did. 

Q. From whom? A. From the trustees, Fitz Simons and Mee¬ 
han. 

Q. This refers to a check for $44.06 to come to you. Did you 
receive that? A. Yes, sir. 

352 Q. From whom? A. From the trustees, FitzSimons and 
Meehan. 

Mr. Davis: This paper is offered in evidence as exhibit “G. W. 
D. 30.” 

Q. I show you a paper dated December 23, 1908, similarily ad¬ 
dressed, and ask if you received that? A. I did. 

Q. From whom? A. From the trustees, FitzSimons and Mee¬ 
han. 

Q, This refers to a check for $117.50 as coming to you. Did 
you receive that? A. Yes, sir, I did. 

Mr. Davis: This paper is offered in evidence as exhibit “G. W. 
D. 31.” 

Q. Mr. Driver, from whom did 1 receive these papers which have 
been offered in evidence as exhibits from “G. W. D. 1” to “G. W. D. 
31” inclusive? A. I think I delivered them to you myself. 

Q. Have you in your possession any other papers relating to this 
syndicate or your interest therein? A. None at all that I am 
aw r are of. 

Q. Have you or not at my request made a search to ascertain 
whether or not you have any others? A. Thoroughly. 

Q. Without success? A. Without success. 

Mr. Davis: The papers referred to I have fastened together for 
convenience of preservation and reference and in view of that fact 
and the inconvenience of their examination one by one by 

353 counsel for the plaintiffs, it is understood that the same may 
be examined by counsel at their leisure and that any objec- 
23—2414a 
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tions to their admissibility upon whatever ground may be made and 
noted by the Examiner. 

Q. At any time during your relation to the property, the subject 
of these two syndicates, and the subject of this litigation, what, if 
any, sums did you receive in person? A. I never received a penny 
from any source whatever. 

Q. And what, if anything, did you have to do with either the re¬ 
ceipt or the expenditure of any money on account of either one of 
these syndicates? A. None whatever. 

Q. What, if anything, did you have to do with the formation 
of either one of these syndicates, the syndicate of eight or the syn¬ 
dicate of fifty-seven? A. None in the slightest. 

Q. And apart from your being interested as a holder of shares 
in these syndicates respectively, did you have anything to do with 
the property in controversy in either of the syndicates or anything 
relating thereto? A. Nothing more than an individual subscriber 
or investor. 

Q. What, if anything, did your execution of the deed of Novem¬ 
ber 1, 1891, have to do with the formation of the syndicate of fifty- 
seven ? 

Mr. Merillat : 1 object to that question as a conclusion of law 
and on the ground that the papers speak for themselves and they 
are the best evidence. They show for themselves why the 

354 transfers were made and thev are solemn deeds of record. 

A. It had nothing to do with it to my knowledge. 

Q. And prior to January or February, 1892, when you received 
your certificate or interest in the new syndicate, and the state¬ 
ment of the new trustees in relation thereto, what, if any, knowl¬ 
edge had you that the syndicate of fifty-seven was either in process 
of formation or in contemplation of formation? A. My knowledge 
of the formation of the syndicate came with the certificate and re¬ 
port of the trustees at that time. The certificate that I received of 
oygths shares. 

Q. Whom, if any one, did you interest in either of these two 
syndicates? A. Absolutely no one. 

Q. Did you or not at any time ask anybody or say or do any¬ 
thing to induce anybody to become a member of either of the syn¬ 
dicates? A. I did not. 

Q. And during the time that your name was being used as one 
of the trustees of the syndicate of eight, namely, from November 
1, 1890, to November 1, 1891, who, if you know, was managing 
the affairs of the syndicate? A. David D. Stone as far as I was 
able to learn. That was during the time when my name was used 
as trustee. 

Q, At the time you became interested in the first syndicate, the 
syndicate of eight, what, if anything, did you know of the con¬ 
dition of the title to the property in question? A. I did not know 
anything about it. I relied upon the representations that 

355 were made to me and did not investigate the matter at all. 

Q. It is alleged in the amended bill in this case that 
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some time subsequent to the organization of the syndicate of eight, 
you, among others, discovered that a deceit had been practiced upon 
you by the placing on the property of a fictitious trust of $7600.00. 
What have you to say about that? A. I do not know that there was 
a fictitious trust and I do not know it now. 

Q. It had also stated that upon complaint being made of what 
had been done, presumably in this particular, the promoters of the 
syndicate of eight, including David D. Stone, proposed to you, and 
others, that a new syndicate to be composed largely of government 
employees should be organized for the purpose of taking over this 
property. A. I do not know anything about such a formation of 
a new syndicate. 

Q. Was any such proposition put" to you? A. No, sir, it was al¬ 
ways talked to me that the property was to be sold at an advanced 
price—at a big price—a big price. 

Mr. Merillat: Now, we object to the answer on the ground 
that unless it is stated who said this counsel cannot make an in¬ 
telligent objection especially under the provisions of the Code as 
to transactions with decedents. 

A. (continued). It is borne out by letters from Stone to me. 

Q. The specific question, Mr. Driver, is whether or not 

356 Stone or anybody else proposed to you the formation of a 
syndicate of fifty-seven? A. No, sir. 

Q. It is also alleged that in pursuance of the plan just indi¬ 
cated, namelv, the formation of a new syndicate so as to enable the 
syndicate of eight to unload the land, you, Keleher, FitzSimons and 
others, confederated and conspired together to form a new syndi¬ 
cate. What have you to sav about that statement? A. I say it is 
not true so far as I am concerned. 

Q. Did you have anything to do whatever with it? A. None 
whatever. I might go further and say I did not induce or interest 
anybody in the sale of the shares or any part of the property. 

Q. It is also alleged in the bill that the promoters of the present 
syndicate, that of fifty-seven, were Keleher, FitzSimons and you. 
What have you to sav about that? A. I had no connection with it 
whatever. 

Q. It is also alleged that Keleher, FitzSimons and you acted as 
promoters and organizers of the new syndicate of fifty-seven. What 
have you to say about that? A. Speaking for myself I did not. 

Q. It is also alleged that Keleher, FitzSimons and you, acting 
as such promoters and organizers, solicited and importuned the 
plaintiffs, and other similarly situated, to join in the formation 
of the new syndicate? A. I never urged or asked or invited any 
one to take any share of stock in this syndicate or any other 
syndicate. 

357 Mr. Merillat: All this line of questions is objected to 
on the ground that they are conclusions of law and that 

everything that was done, under the facts as shown by the witness 
himself, were joint acts of each, all and every one. 
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By Mr. Davis: 

Q. It is also alleged that Kelelier, FitzSimons and you prior to 
tlie organization of the new syndicate, were authorized by the syn¬ 
dicate of eight to sell the land at a much less price than forty 
thousand dollars and that it was agreed that you three, whom I 
have named, and others aiding you in promoting the new syndicate, 
should receive a large part of forty thousand dollars as profits or 
alleged commissions to be paid out of the moneys the new syndi¬ 
cate contributed for the purchase of the real estate. What do you 
say as to that? A. The same answer. I had no participation in 
the organization of that syndicate or any other syndicate and re¬ 
ceived no money from any source whatever. 

Q. The question is whether you, Kelelier and FitzSimons, either 
alone or with anybody else, formed any plan in reference to selling 
the property at forty thousand dollars? A. I did not. 

Q. Or did you have anything to do with any scheme whereby you 
could have any profit out of a sale of forty thousand dollars? A. 
No, sir, except in the sale of the property, of course as one of the 
investors would profit. 

358 Q. But the point is and the question is whether you, Kele- 
her and FitzSimons agreed to sell this property for forty 

thousand dollars so you could get a part of the profit out of it? A. 
I was in no such combination as that and knew nothing about it. 

Q. It is also alleged variously in this bill that you made certain 
representations to the complainants, and others similarly situated, 
being persons who were to come into the new syndicate of fifty- 
seven. Did you or not make any representations to anybody on 
the subject? A. I did not, 

Q. The complainants to this lull are James II. Brunemer, W. W. 
White, Cassius M. Park, Mrs. Cassius M. Park and Jennie W. Daven¬ 
port. Did you at any time have any conversation with any of those 
persons in relation to this land or in relation to becoming members 
of any syndicate concerned in the land? A. No, sir. Brunemer 
said in his testimony that he had called upon me after the side had 
l>een effected and wanted to know if I would not join in a protest 
against the side. I had forgotten all about it, but I did not 
recognize him. I did not know him and if he did call upon me on 
such occasion I have no recollection of it. He said also that I 
lived on the Avenue between 12th and 13th streets, which was not 
true. He said he called at my house. 

Q. While that matter is in mind, it has also been testified to that 
you were present at some meeting at Opj>enheimer’s Hall here in 
Washington. Do you remember any such meeting? A. I 
do. 

359 Q. State what occurred? A. That is the only meeting 
that I ever attended in connection with this syndicate and 

the call was made to select a new trustee in the place of Keleher, 
who was absent from the city or in the Army or something. The 
object w T as to select a new T trustee and come to some conclusion as 
to the disposition of the property. I attended that meeting. 
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Q. At that meeting what, if anything, was said about a rake-off? 

A. I never heard anv remarks of the kind. 

«/ 

Q. You heard what was said about such a remark being made 
and you said that if there was n rake-off you did not get any part 
of it. Is that correct? A. It is only imaginary on his part. I- 
never occurred. No such conversation took place. 

Q. You were present when Mr. White testified as a witness and 
made that statement? A. Yes, sir. 

Q. And your answer is as you have given it? A. Yes, sir. No 
such conversation took place between Mr. White and myself. I 
don’t know the man. 

Q. Mr. Driver, I will ask you broadly whether at anv time you 

_ * ft* ft/ ft/ 

made any statement to anv one of these complainants, or to anybody 
else going into the fifty-seven syndicate, about the property or its 
prospects or what had been done or what would be done in refer¬ 
ence to the land? A. I did not. T had no conversation with any 
of those people. 

Q. It is stated in this bill that Kelelier, FitzSimons and 
880 you represented to the complainants that the lowest price at 
which the land could be purchased was forty thousand dol¬ 
lars, etc. Did you ever make anv such representations or state¬ 
ments? A. No, sir, I did not. 

Q. Either to the complainants or anybody else? A. No, sir. 

Mr. Merillat: The preceding objections can be considered as 
applying to this examination? 

Mr. Davis: The objections can be considered as continuous. 

By Mr. Davis: 

Q. Did you or not say that the only reason that it could be pur¬ 
chased at such a price as forty thousand dollars was because it was 
the last remaining holding of a large real estate syndicate and it 
was anxious to sell because it was compelled to close up its affairs, 
or anything like it? A. I did not. I don’t know of any such syn¬ 
dicate and made no such remarks. 

Q. What, if any, knowledge have you as to how the sum of fifty 

thousand dollars or fortv thousand one hundred dollars came to be 

«/ 

fixed as the basis of the valuation of the land for the formation of 
the syndicate? A. I know nothing as I was not consulted about 
the matter at all. 

Q. You have already answered that you did not invite or induce 
anybody to come into this syndicate of fifty-seven or have anything 
to do with it. Did anybody who did come into the syndi- 
361 cate consult you about so doing before becoming a member? 

A. Not to my knowledge. I had no conversation with any 
one upon the subject. 

Q. What, if anything, did you have to do with the sale of the 
property in question to Messrs. Tait and Omwake? A. Absolutely 
nothing. I am not acquainted with either Messrs. Tait or Omwake 
and knew nothing of the sale until after its consummation when 
I was informed of it by the trustees. 
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Q. Who to your knowledge was consulted about the sale to Tait 
and Omwake? A. I don’t know. I was out of the town I think 
at the time T received the communication from the trustees that the 
property had been sold. 

Q. You may state whether after so learning you acquiesced in 
the sale or objected to it? A. I talked with the trustees about it 
and learned from them that they had made every effort to get the 
highest price that they could and this was the best offer that they 
had received and I concluded perhaps it was just as well to let it 
go, although 1 expected to receive more money for my interest. 

Q. Mr. Driver, at the time of becoming interested in the original 
svndieate of eight, did vou or not Income interested in any other 
property in connection with David D. Stone? A. Yes, sir, there 
was another scheme in which I took some stock. It was what is 
called Arundel-on-the-Bay. lie persuaded me also that there was a 
pretty good thing at that time. I had a little more money 

362 then than I have at the present time and 1 invested in that. 
1 bought five shares and two lots, which I still have. 

Q. What, if any, difference was there in your relation to the 
Arundel-on-the-Bay project and this Wesley Park Syndicate? A. 
I think they were about the same time. I think these two propo¬ 
sitions were promoted about the same time, and I took an interest 
in both of them. 

Q. M y question is. whether you had anything more to do with 
one than the other in the way of management or handling the syn¬ 
dicate or the property? A. I had nothing to do with the manage¬ 
ment or the handling of either of the properties. 

Q. You have already said that it was your anticipation in going 
into the syndicate of eight that the property would be sold at an 
enhanced price. Did you or not expect to continue your interest 
in the property after the expected sale? A. The last sale? 

Q. Any sale? A. No, sir, I expected the property would l>e sold 
out in its entirety and yield a profit to all those who had invested 
in it. 

Mr. Merillat: Counsel would like to object to last question or 
two and answer which mav lead to considerable confusion as to 
whether the witness is referring to sale that was made to Tait and 
Omwake or the sale made to FitzSimons and Keleher. trustees. 

Mr. Davis: To relieve the matter of any possible misunderstand¬ 
ing I will state that my question put to the witness was 

363 answered by him according to the evident comprehension 
by him of the question as indicated, but I will repeat. When 

you bought in this syndicate of eight, what was your expectation 
as to the course and result of your investment? A. That the prop¬ 
erty would be sold out as an entirety either in the condition that it 
was in or subdivided into lots and sold off into building lots. The 
trustees failed to sell it as an entirety and did have it subdivided 
into building lots and failed to sell it in that way. 

Q. When you found through the fact that the certificates in the 
new syndicate were offered to you that the property had not been 
sold, but that you were to continue to hold an interest in the prop- 
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erty, did you or not make any objections, and — yes, why; and if no, 
why? A. I did not make any objections because I was informed 
by the trustees that the effort was made to sell all those shares after 
it had been so divided into fifty-seven. I was informed by them 
that they had made effort to sell all those shares, but failing to sell 
them all they sold a portion of them and the balance was then 
divided up among the remaining members of the original syndi¬ 
cate of eight, the remaining shares that were unsold. 

Q. Did you or not assent to this? A. I did. 

Q. Why? A. Because the affairs were in the hands of the trus¬ 
tees and they said they were doing the best they could. 

364 Q. And similarly when the sale to Tait and Omwake was 
made? A. I was satisfied that they did their very best to 

get the best price for the property that they could. 

Q. And you are now so satisfied? A. 1 am pretty well satisfied. 

Q. At the time of executing the deed of November 1, 1891, by 
which you and Mr. Stone transferred the title to Messrs. Fitz Simons 
and Keleher, was or was not your attention attracted to the question 
of consideration to be expressed in the deed? A. Well, the only 
consideration I know of in the matter was the outstanding existing 
notes of $11,600. 

Q. My question, Mr. Driver, is whether your attention was at¬ 
tracted to that fact in connection with your making the deed? A. 
It was attracted to that extent that that was the consideration. 

Q. The deed recites a consideration of ten dollars subject to en¬ 
cumbrances amounting to $11,600.00? A. Originally being $13,- 
600.00, $2,000.00 of which had been paid off by assessments upon 
the shareholders. 

Q. At the time you were first asked to make a deed to the other 
trustees was or was not anything said about the exact situation of 
the property with respect to encumbrances appearing in the deed 
which you were asked to sign? A. I do not quite comprehend that. 

Q. When you were asked to sign that deed, you and Mr. Stone, 
was anything said to you about the recital in the deed show- 

365 ing the exact amount of the encumbrance or encumbrances, 
or did you say anything about it? A. I presume I read that 

deed. It was all prepared before I got to Mr. Stone’s office. Mr. 
Stone notified me it was all ready for me to sign as one of the trus¬ 
tees and I saw that that was the consideration. 

Q. In the fifteenth paragraph of your answer to this amended 
bill you state as follows: That you united in the deed of conveyance 
to FitzSimons and Keleher of November 1, 1891, and you exacted 
and required that the consideration for the deed should be as 
therein expressed. A. Yes, sir. 

Q. What I am trying to get at is this: who first mentioned the 
desire or necessity for the encumbrances to be stated? 

Mr. Merillat: I object to counsel leading or cross examining 
his own witness. 

A. Well, I don’t know of any urgent desire on the part of any¬ 
body. This statement was made and the amount was stated in that 
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deed of the existing outstanding notes of $11,600. The deed was 
made for that amount and the consideration of ten dollars. It was 
so enumerated. 1 don't know what became of the ten dollars. I 
don’t know what became of that. 

Q. At the time of executing this deed of November 1, 1891, did 
vou or not receive anything from anybody? A. I did not. 

Mr. Davis: Subject to my discovering on reading the testimony 
as transcribed, any oversight, which I reserve the right to correct 
after discovery, the direct examination of the witness, so far 

866 as the defendants are concerned, is closed. 

Cross-examination. 

ilv Mr. Merillat: 

V 

Q. When did you give to Mr. Davis this bundle of papers which 
was introduced in evidence by him today? Was it prior to your 
swearing to your answer in the cause or not? A. I believe it was. 
Q. It was prior? A. I think so. 

(J. Now, you at that time knew, did you not, that you had re¬ 
ceived a credit or part of the profit of the five thousand dollars? 
A. I received a credit; yes, sir. 

Q. Well, you knew that that represented a part of your profit in 
this transfer from the first to the second syndicate, did you not? 
A. It was a credit given to not only myself, but other members of 
the syndicate of eight, 

Q. In other words, as expressed in one of the pa]>ers, a dividend 
of some four hundred and ninety odd dollars, you knew that fact? 
A. I did not know what the amount is, but the report of the trus¬ 
tees will show that. 

Q. You likewise knew that in answering a bill in equity it was 
your duty to make a full and complete answer and disclosure? A. 
That is what I propose to do, state everything I know in relation 
to this matter. 

867 Q. In your answer you said that you surrendered your 
Vsth interest in the said first syndicate and received in return 

six separate certificates, aggregating 5%tiis j n the new syndicate. 
You stated that in your answer, did you not? A. That is true. 

Q. I hand you your answer and ask you whether or not you said 
anything whatsoever of any kind in that answer about having re¬ 
ceived any dividend or profit of four hundred and ninety odd dollars, 
or any other amount? A. It was not asked of me. 

Q. Now please read your answer and point out where, if at all, 
you made any disclosures to the court that you had received, as a 
matter of fact, any profit, dividend or anything else in addition to 
getting 5%ths shares in the new syndicate for one of the old? 

Mr. Davis: This is objected to as the answer manifestly speaks for 
itself. 

A. ’Well, I don’t know. It is a voluminous thing for me 
to go through all of it. I don’t know where it would speak of it. 
Is it here where you pointed out—about where you pointed out? 
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A. You can read it all. I may have overlooked something my¬ 
self, but I have no objection to pointing out to you what I was 
reading. A. I think the question was asked me if I received any 
money or what was done with any money. I received no money. 

Q. There is your answer (indicating). A. Well, I don’t 
3b8 see anything about that. 1 have not denied that I received— 
I was allowed a credit together with other members of the 
syndicate of eight. 

Q. Now, you knew that fact, did you not, when you subscribed 
to your answer in this cause; that you had received that credit or al- 
lowanee or dividend, as it was termed in one of the reports? A. It 
was a credit. 

(). You knew that fact when you subscribed to your answer? A. 
Well, that answer is not exactly just as I wrote it. 

Q. You nowheres disclosed to the court, did you, in response to 
the bill of complaint that you had received a credit, allowance or 
dividend, or whatever else you call it, out of this five thousand dol¬ 
lars? A. That part that you called my attention to is simply what 
did I receive in return for my %th interest. I received the 5%ths 
shares. I did not say anything more. 

Q. And in addition thereto you also received a proportionate part, 
or some part, of this Five thousand dollars, whether as a credit or 
another form, you received a part of that? A. As a credit that was 
given to me by the trustees. 

Q. In your answer to the court you concealed that fact? A. I 
did not attempt to conceal anything. 

Q. You did not disclose it? A. My intention is to state 

369 clearly and frankly and plainly my relation to this matter. 

Q. You did not disclose it in your answer, did you? A. 
I don’t know whether it is embodied in that or not. 

Q. Did you consult with Mr. FitzSimons or Mr. Meehan, either 
or both, as to what they would answer or what you would answer? 
A. I did not. 

Q. With which of the members of the syndicate of eight were you 
acquainted in 1890 and 1891? A. Well, I was acquainted slightly 
with Mr. FitzSimons, Mr. Stone and Mr. Keleher. 

Q. You say slightly? A. Slightly, not personally or intimately. 

Q. Mr. FitzSimons has stated that he saw you frequently and that 
he was quite intimately acquainted with you. A. I kept a public 
house and among my customers perhaps these gentlemen were num¬ 
bered, but it does not follow that they were personal friends. 

Q. You knew that each of them was interested with you in this 
syndicate of eight, did you not, when you were trustee? A. I diet 
not know it until after I had become one of the members of that syn¬ 
dicate myself by the investment of this amount of money. 

Q. You knew it from the time the syndicate of eight was 

370 formed and the shares issued? A. I knew these gentlemen, 
Keleher and FitzSimons, and others, were shareholders the 

same as myself. 

Q. Did you ever speak to them at all about how matters were pro¬ 
gressing and they to you? A. I suppose that subject was talked 

24—2414a 
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about frequently, how it was getting along and whether the property 
was to be sold. I remember long and long time after I went into 
it they thought it was best to subdivide it and sell it off in lots. 

Q. Now, you are referring to the syndicate of eight? A. Yes, 
sir, at various time. Various times. 

Q. Did you ever talk to them while you were members of the 
syndicate of eight concerning the matter? A. Perhaps they have 
talked to me about the subject. I cannot recall any particular con¬ 
versation. 

Q. Did you have frequent conversations with them about how 
matters were progressing? A. I could not say that. 1 would 
naturally feel an interest in the matter as to how my investment 
was progressing, whether this property was to be sold at an advance, 
as it was expected it would be when I was induced to go into it. 

Q. My question was whether you talked and discussed that mat¬ 
ter with these gentlemen, Mr. Meehan, Mr. FitzSimons and Mr. Kele- 
her, when you would see them? A. As to whether the property 
was- 

Q. As to what the prospect of selling was and making a 

871 profit and so on. A. Possibly that would occur; yes, sir. 

Naturally. 

«/ 

Q. When did you have these conversations? A. I could not tell 
any specific time. 

Q. Did you have any in the year 1891? A. Possibly so. I don’t 
recall it. 

Q. What, if anything, did they say to you that they were expect¬ 
ing to sell this property by getting up a larger syndicate? A. No, 
sir, 1 don’t remember it being put in that way. 

Q. In what way was it put? A. They expected to sell the prop¬ 
erty at an advance and made a good profit. 

Q. Did they ever mention any figures or discuss how they would 
be able to sell? A. No, sir. 

Q. Did you know that in the summer of 1891, Mr. FitzSimons 
was proposing to sell this property to a syndicate of fifty-seven— 
on a basis of forty thousand dollars to a syndicate of fifty-seven? 
A. I had no knowledge of it whatever until the letter which was 
produced at a former hearing. 

Q. Do I understand you to say that Mr. FitzSimons undertook 
to dispose of this property, including your interest in it, without 
ever mentioning the matter to you, although he saw you quite fre¬ 
quently in those days? A. It is possible. 

Q. Is that so that he did undertake that and never men- 
372 tioned it? A. If he did it was without my knowledge. I 
knew nothing about these letters or the letter in question, 
which was dated sometime before he became a trustee. 

Q. Did you ever discuss with Mr. FitzSimons the fact that you 
were a trustee of this property? A. I expect he was aware of that 
fact. 

Q. And so he knew. A. In name. I was trustee in name only. 
I never acted as trustee. 

Q. So when he went about seeking to dispose of this property ini 
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which he knew you were trustee and holding the title and whose deed 
he would be required to get, he never said anything to you as to 
the price you would he willing to take, or any disposition of the 
property? A. I was not consulted about these matters at all. As 
I have already stated, it was Mr. Stone who acted entirely as the 
trustee. My business occupied so much of my time I paid no at¬ 
tention to it and I expected that they would handle it to the best 
possible advantage. Mr. FitzSimons, as it was stated, was in the 
real estate business at the time and possibly he took this property 
and handled it for sale. I had no time and did not offer the prop¬ 
erty for sale or any portion of it. 

Q. My question is, did they ever at any time ask you or did they 
get your consent if they could secure a sale of it? A. I was not 
aware of it. 

Q. Was it not talked of by the members of the syndicate of eight? 
A. I don’t recall it. 

373 Q. You say that a commission of $725.00 had been paid 

out of the five thousand dollars? A. I say that when that 

statement was rendered to me bv the trustees. 

«/ 

Q. And when you read that deed you knew that it purported to 
be a conveyance to Keleher and FitzSimons as trustees for the per¬ 
sons contributing to the purchase money? A. The deed of trust 
from Stone, do you mean? 

Q. The deed in trust from Stone and vourself to FitzSimons and 
Keleher, trustees? A. Yes, sir. 

Q. You say in that that they were trustees for the contributors 
of the purchase money. The deed itself so states. A. I don’t 
understand that. 

Q. Did you not read the deed in trust, which you executed, con¬ 
veying this property to FitzSimons and Keleher in trust? A. The 
property was turned over to them for the amount of the indebtedness 
upon the property. Is that what you mean? 

Q. You read, did you not, before executing it, these words in 
the deed from yourself and Stone to Keleher and FitzSimons: “In 
trust, first, to hold the same for the sole use and benefit of such per¬ 
sons as have contributed to the purchase of the said real estate.” 
A. I suppose this was a matter of form in which all these things are 
drawn up. The object was to see that the property was transferred 
from Driver and Stone, or Stone and Driver, to the new 

374 trustees for the amount of the indebtedness on the property. 
It was the whole thing and the things which were regular 

things to be done in drawing up a deed. 

Q. Did you make any inquiries when you signed this deed, or 
have any discussion with any one as to who they would be holding 
this property in trust for, that is, these contributors to the purchase 
money? A. No, sir, I did not. 

Q. And you never knew when you executed that deed that you 
were really executing a deed from the first syndicate to the second 
syndicate. Is that true? A. I knew nothing about it except it 
was being transferred from myself, who was anxious from the be- 


188 


GEORGE W. DRIVER VS. JAMES H. BRUNEMER ET AL. 


ginning to have my name removed as a trustee. As they had se¬ 
lected other trustees I gladly signed my name. 

Q. Why did you assume that Stone would transfer also. He was 
one of the trustees. Had he objected to being a trustee too? A. I 
don't know anything about that. 

Q. You never inquired about that? A. No, sir, I was made a 
trustee without my consent or knowledge. 

Q. Why did you protest and object to being a trustee? A. Be¬ 
cause my business would not permit me to give it the time and at¬ 
tention, and I was not familiar with that line of business. 

Q. Did you believe or understand that as a trustee there was a 
duty of giving the matter your time and attention? A. Why 
37-") naturally. 

Q. And you knew as trustee you might have duties and 
obligations? A. Duties to perform. I was in another one of a 
similar kind. 1 have never taken any active part. 

Q. Is that a syndicate too? A. I have stated, Arundel-on-the- 
Bay. 

Q. Were you trustee there? A. No, sir, I declined to have any¬ 
thing to do with the matter. The trustees handled it and could dis¬ 
pose of the property, agreeing in a general way that that should l>e 
done. 

Q. Did you ever constitute David 1). Stone the agent of the trus¬ 
tees? A. I did not. 

Q. You see he signed himself on one of the papers as agent for 
the trustees? A. I see it. 

Q. Did you ever object? A. I objected to the use of my name 
and concluded that when my name was omitted that the agreement 
had been adhered to, and that my name had been dropped, but not 
attending any of the meetings I knew nothing about the matter. 

Q. Did you ever tell him that he was not the agent for the trus¬ 
tees as he had so designated himself to be? A. No, sir, I think not. 

Q. You saw, did you not, in February. 1891, papers similar to 
the letter to Davenport with the signatures of David I). Stone and 
George W. Driver, trustees, attached? It is dated February 
376 19, 1891. Did you not know in February that papers of 

that sort were being sent out? A. With my name type¬ 
written ? 

Q. Yes, sir. A. Yes, sir, and objected to it. I frequently ob¬ 
jected to it because it was agreed that I should act only for the first 
occasion and temporarily. 

Q. You continued as a matter of fact to sene until the time 
when the second syndicate came into existence. Is not that true 
from a point of fact? A. No, sir, I did not serve. • 

Q. You knew that the checks were made payable to David D. 
Stone and George W. Driver, trustees, did you not? A. I did not 
know, no sir. 

Q. You knew that the papers put in circulation being calls, with 
your name at the bottom of them asked that checks should be so 
made payable, did you not? A. Yes, sir, I see that is so here. 

Q. You were business man enough to know if a check came in 
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payable to David D. Stone and George W. Driver, trustees, that 
George W. Driver’s name would have to be signed to the check or 
it would not be paid? A. I don’t know about that. I have known 
of two trustees, one signing for the other and the bank would honor 
the check. 

Q. That is by some power of attorney or other instrument given 
to the bank by both parties? A. I don’t think that is necessary in 
all cases. 

Q. You are a man of considerable means, are you not, Mr. 

377 Driver? A. No, sir, I am not. Very limited means. I 
will correct that idea. 

Q. You are a man worth in excess of Twenty-five thousand dol¬ 
lars? A. No, sir, I am not. 

Q. You were formerly, were you not? A. I have owned prop¬ 
erty, but I have not kept it all. 

Q. You were formerly? A. I have been, but I am not now. I 
wish it was so. Things like that have caused a lot of money to slip 
awav from me. 

Q. You mean by that that you have been in quite a good many 
syndicates? A. I have gone into things that were supposed to be 
pretty good things and they have turned out badly. 

Q. You were in quite a few syndicates and deals with other per¬ 
sons prior to November, 1891, were you not, and had been? 

Mr. Davis: This is objected to as irrevelant and immaterial. 

A. I have invested in several of these schemes or syndicates and 
all of which have turned out badly. 

Q. My question was whether you had been in several prior to 
November, 1891? A. About that time. 

Q. Are you in any wise interested in any other syndicate than 
this having land out in the neighborhood of this syndicate or 

378 Tennallytown? A. I am not. 

Q. Have you your check stub books, Mr. Driver, for the 
period of 1890 and 1891? A. I have not. I was in the habit of 
keeping my check books for years and years, but twenty years is 
a long time to keep them. When 1 gave up my business on ac¬ 
count of ill health I destroyed all those things that I thought were 
no longer useful. 

Q. You knew that checks and check stub books were the best form 
of receipts? A. Yes, sir. 

Q. How is it you have not your check stub books but do have 
these various papers and letters from Mr. Stone of this far back 
period? A. They together with other papers which I have con¬ 
sidered might be valuable at times I preserved. Stub-books took up 
a great deal of room. As 1 have been living in my trunk for the 
past four or five years I have no means of carrying them around 
with me. 

Q. Was it within four or five years that you destroyed them? A. 
Perhaps six years; yes, sir. 

Q. At this meeting at Oppenheimer’s Hall at which Mr. White 
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was present, was anything said about making Mr. White a trustee? 
A. Not that I remember. 

Q. With reference to this $725.00 commission, who re- 
370 ceived any part of that? A. I don’t know who received that 
money. 

Q. You knew, did you not, that that was money that was 
coming to you and Stone as trustees of the first syndicate; that it 
was a receipt in your hands, did you not? A. I think I stated I 
did not so consider it. 

Q. You knew that was money which the persons receiving the 
same bv organization of the second syndicate were paying to the 
first syndicate as part of the consideration in the case, did you not? 
A. I know only what the report of the trustee stated. When I re¬ 
ceived that notice I inquired about that commission and I was in¬ 
formed that it was not excessive or unusual and I was informed it 
was in consequence of a great deal of trouble and expense that that 
commission was charged. 

Q. Trouble and expense on the part of whom? A. Those who 
sold the shares of stock in the syndicate. 

Q. Who were they, as you understood? A. As I understood, 
Stone, FitzSimons and Iveleher. 

Q. Any others? A. None that I know of. 

Q. Did you object to their receiving this commission to them or 
say anything to Mr. FitzSimons or Mr. Iveleher on the subject? 
A. I may have spoken to both of them about that, but it was ex¬ 
plained there was a great deal of expense attendant and trouble, etc., 
and I let it go. 

380 Q. You were aware, were you not, that that was money 
for which you as trustee would be accountable? A. No, 
sir, it was after I ceased to be trustee. Three or four months after 
1 ceased to be trustee. 

Q. You knew it was money that had l>een received on account 
and forming part of the consideration moving from the second syn¬ 
dicate to the first syndicate? A. The consideration from the first 
syndicate to the second syndicate, or rather to the new trustees. 
When the transfer of the deed was made to the new trustee my in¬ 
terest in the matter ceased. The second syndicate so-called must 
have been formed between those times. However, I had no knowl¬ 
edge of it until I received my certificate and that statement that you 
are reading from. I had nothing to do with it and I was not con¬ 
sulted about it in anv way or at any time. 

Q. Did you ever raise the point that you had not consented to 
this and that as trustee you should have received some consideration 
for the sale from the first syndicate to the second syndicate? 

Mr. Davis: This is objected as it has appeared over and — again, 
and has been twice at least stated by the witness, that at the time 
of the transaction, which is the immediate subject of inquiry, he 
had ceased to be trustee. 
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By Mr. Merillat: 

Q. Did you ever ask in the year 1891, if there was ever any at¬ 
tempt at making a sale of this property? A. Not that I can recall 
now particularly. 

Q. You desired to sell it, did you not, at that time at an increase? 
A. Certainly, and everybody who was interested in it was 

381 desirous. 

Q. All of the eight? A. I presume so, but I never at¬ 
tended any meeting and therefore did not get the express will and 
wish of all of them. 

Q. Did you know Abel Hart and David D. Stone and see them 
frequently in 1891? A. No, sir, I knew who Hart was. That was 
about all. I had no acquaintance with him. 

Q. You knew Stone? A. He came to see me, as I first stated, 
and brought up this matter then and }>ersuaded me to go into it. 

Q. Mr. Burkett testified that he saw you, Mr. FitzSimons and 
Mr. Keleher, more or less frequently at this period of time in Mr. 
David I). Stone’s office. Is that true? A. It is not true. I was 
not a frequent visitor at Mr. David D. Stone’s office. 

Q. Would you he in there in 1891 quite a number of times? A. 
Do you mean by that that I would go there and talk over these mat¬ 
ters"? 

Q,. Talk over any matters. A. No, sir, I was not a frequent 
visitor there and I do not know that 1 have been there oftener than 
I was sent for. Possibly two or three times may be. First to sign 
this certificate and the next to sign my name to the transfer to the 
new trustees. 

Q, Do I understand then that the only times during this period 
in question that you were in David D. Stone’s office was when 

382 you went to sign the certificates and again when you went to 
execute the transfer to the new trustees? A. I know of 

those two times. 

Q. In between those two times were you there a number of times? 
A. I could not say how many. Not many. I was not a frequent 
visitor there. 

Q. Were you there as much as- A. Has he got there that 

inquiry ? 

Q. Were you there as much as eight or ten times in this inter¬ 
val? A. In the course of two or three years? 

Q. During this time when you signed the certificates to Novem¬ 
ber, 1891, when you executed the deed to FitzSimons and Keleher, 
trustees? A. I would not be positive about that because his office 
was on a thoroughfare and that thoroughfare I occasionally trav¬ 
ersed and I possibly may have been called in there. I don’t know. 

Q. When did you learn that David D. Stone had transferred his 
interest to Mr. Meehan? A. I did not know anything about it 
until recently. 

Q. You said that David D. Stone told you a whole lot about there 
being a bright prospect with a large profit if you would go into 
the syndicate of eight. Was not that correct? A. Yes, sir. 
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Q. When did you regard those prospects as having been too 

383 brightly painted to you? When did you begin to have 
. doubts about them? A. I don’t know. That may have oc¬ 
curred several years afterwards. 

Q. Was that your belief, that the painting had been too bright 
in the early part of 1891? A. No, sir, I was not quite of that 
opinion. There were changes in conditions. There was a boom 
about that time and a little time after the boom passed off and it 
was only natural to expect to wait until some other opportunity 
presented itself. 

Q. Now, as T understand you, this syndicate was divided into 
fifty-seven shares and an attempt was made to sell all of those fifty- 
seven shares which failed, only ten being marketable, without your 
l>eing asked anything about it or having any knowledge on the score 
prior thereto? A. That is true. I was not consulted about it. 

Q. You knew nothing whatever about it and nothing was said 
whatever on the subject by either one of these gentlemen? A. Not 
to the extent of being a participant in the formation. 

Q. My question is not as to the extent of being a participant, but 
whether or not vou knew of it and were told that it had been divided 

a/ 

into fifty-seven shares and that they were attempting to sell all of 
those shares beforehand? A. I was made aware of that fact after 
the certificates were delivered to me and report made. 

Q. Then, as T understand, you knew nothing whatever and 

384 had not been told anything on the subject at all until they 
gave you 5%ths shares and asked you to turn in your one 

share in the old syndicate? A. That is about it, as near as T can 
remember. 

Q. Did they also tell you at that time that you were going to get 
a dividend of four hundred and some odd dollars? A. His state¬ 
ment informed me of that. 

Q. Who interested you in the Arundel-on-the-Bay syndicate? 
Did Keleher have anything to do with that? A. Yes, sir, and Stone 
both. Easy mark. 

Q. Mr. Keleher stated that he was quite intimate with you and 
had been for a number of years, in his deposition. Is that correct? 
A. I have known Keleher for several years, but we were not on inti¬ 
mate terms. 

Q. Were you on intimate terms in 1891 when he was playing you 
for a mark, as you say? A. I don’t know as we were intimate. 

Q. How often in those years would you meet him? A. When¬ 
ever he would come to my place of business. 

Q- Did you ever meet him in any other place except in your 
place of business? A. Not that I recall now. Both Stone and he 
would call upon me at my place of business. 

Q. For what purpose? A. Speaking of this enterprise in which 
they desired me to join them. 

Q. Did they call pretty frequently about busmen matters 

385 with you? A. They called several times before I agreed to 
take a share. 
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Q. Did they call several times after you had agreed to take a 
share? A. I don’t know about that. I don’t recall that. 

Q. When you would see Keleher, Stone and FitzSimons would 
you talk business with them pretty often? A. They might have 
inquired of me how my business was. 

Q. Would you talk business in which you were mutually inter¬ 
acted and not vour saloon business? A. I don’t know that we 
would talk about it. We might talk about the weather. They would 
visit me as patrons of my establishment perhaps. 

Q. Would they while there also talk to you about business mat¬ 
ters in which you were mutually interested—in which you had 
common interests? A. Possibly they may have discussed it at 
times, but T could not say often or how often. 

Q. Did such discussions occur in the summer and autumn of 
1891? Did such discussions occur in the autumn of 1891? A. I 
cannot recall any such discussions. 

Q. Prior to the date of November, 1891, did you ever inform 
Mr. Keleher or Mr. FitzSimons that you wanted to be relieved as 
trustee? A. T have frequently spoken to Stone about the matter 
and perhaps to Keleher. 

Q. Did you ever say anything to FitzSimons on the sub- 
386 ject? A. I do not recall now that I did. 

Q. How long before the deed of November, 1891, was act¬ 
ually executed did you speak to Keleher and Stone? A. About 
being released? 

Q. About l>eing released. A. Immediately after or shortly after the 
first transaction occurred in which the first certificates were issued. 
Now, one moment in that connection, two or three assessments fell 
due in which Stone wrote me letters requesting me to make returns 
by check, signing his name, one, two or three times perhaps, to such 
notices, and then again that caused me to think that my name had 
been dropped as T had agreed only to allow the use of my name for 
that first specific occasion. T thought it was dropped and somebody 
else substituted. When I received his letters and notices requesting 
me to make payment on certain amounts, they being signed by 
Stone, two or three of them, that caused me to think the agreement 
had been carried out, and then along came another with my name 
printed to it and that caused me to say to Mr. Stone that I thought 
he had discontinued my name as he had agreed to. So my request 
had been frequent until the time when mv name was taken off en¬ 
tirely as trustee. 

Q. Now, you have answered at considerable length, but my ques¬ 
tion, though, is how soon before this transfer which was made in 
November, 1891, to Keleher and FitzSimons, had you had any 
talk with either Keleher or FitzSimons or Stone regarding vour de- 
sire? 

Mr. Davis : This question has already been answered specifically. 
He said it was shortly after the issue of the certificates for the origi¬ 
nal syndicate. 

i/ 
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387 By Mr. Merillat : 

Q. So that the only time was shortly after the issuance of the 
original syndicate certificates of eight that you protested? A. I 
said from that time on. Several times. 

Q. Now, my question is, how soon prior to November, 1891, was 
it that you made your last protest? A. Perhaps three or four 
months. 

Q. Three or four months? A. Perhaps three or four months. 

Q. May it have been less time than three or four months? A. I 
cannot tell. It is guess work you know any how. 

Q, Were you at that time informed when you made your last pro¬ 
test that they were getting up a syndicate and that the property 
would be entirely transferred from the syndicate of eight and that 
you would be relieved of duty as a trustee? A. I was not. 

Q. Do you know why it was that three or four months elapsed 
from your protest until your protest was heeded and you were let 
out? A. T might say that three or four months after I permitted 
my name to be used T made the request that my name should be 
dropped and some one else substituted, and as T stated, when I saw 
my name again in typewriting as one of the trustees I again called 
attention to that fact and Stone had promised that it had 

388 l>een relieved. Tt dragged along and there was a long inter¬ 
mission before another assessment was made. In fact I paid 

no attention to the workings of this syndicate or its management. 

Q. I find that a payment on account of the syndicate was called 
for February 19, 1891, sent out under your name. How soon after 
the sending out of that paper did you protest against still being a 
trustee? A. Perhaps I might have protested when I saw that. 

Q. How long after was it when you recall your protest? A. It 
is impossible for me to tell that. Before this you will find two or 
three previous letters from Stone in which he signs his own name, 
which caused me to think, as I stated before, that the agreement has 
been carried out, but when he comes along like this and my name 
appears I again perhaps objected to it, and so my repeated objection 
finally caused the name to be dropped. 

Q. You say you protested then as soon as you saw this paper of 
February 19, 1891? A. Yes, sir, and when another came along I 
perhaps protested again. 

Q. You say if another one came along you again protested? A. 
If my name was used; yes, sir. 

Q. And the next payment and the next time anything would be 
due would be September 15, 1891. A. What was the date of that? 

Q. This payment was due March 15, 1891, and as interest 

389 was payable semi-annually the next period or date for an as¬ 
sessment would be six months later, September 15, 1891. 

Did you protest then when you got notice of the assessment of Sep¬ 
tember 15, 1891? A. I cannot sav I protested particularly upon 
the date, but I entered a general protest to the use of my name. 

Q. My question is when you received the next notice of an as- 
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sessment, which would be in September, 1891, did you, after get¬ 
ting notice of that fact, again protest? A. Possibly I did. 

Q. My question is, did you or did you not? A. I possibly did so. 
Can you show me the next assessment—the next letter for assess¬ 
ment. I think before that vou will find one or two. There is one 
in your hand now, 

Q. Now, Mr. Driver. I find that on September 8, 1891, another 
paper was sent you signed David D. Stone and George W. Driver, 
trustees, being exhibit “G. W. D. 6,” offered by Mr. Davis today. 
After you received this paper dated September 8, 1891, in whjVh 
your name was used as trustee, did you make a protest then? A. 
Did you examine those others previously? 

Mr. Davis: The question is about this one. I possibly did 
object. I objected from the beginning. 

Q. My question is simply if you h.id knowledge in September 
1891, that your name was be : ng «ent forth as trustee, did you ob¬ 
ject? A. With my signature? 

890 Q. Did you objj t to the use of your name? A. I cer¬ 
tainly did. 

Q. After that? A. Ye* sir. 

Q. Did they at that time tell you that they were as a matter of 
fact, or some persons were, soliciting subscribers for the sale of this 
property to a new syndicate? A. I don’t remember anything of 
the kind; no, sir. 

Q. Although you had talks on the subject of this syndicate in 
September. 1891? A. T did not say I had any talks on the sub¬ 
ject of the syndicate. I did not say that. 

Q. What did you have your talks about then if not about the 
syndicate, if you were protecting on the subject? A. It might have 
been about the weather or about the conditions of business or my 
business. There are a variety of things prople can talk about. 

Q. To whom did you make your check payable, to Stone and 
Driver, trustees, as called for? A. To Stone. 

Q. Personally? A. Yes, sir. 

Q, You have not, T believe, either the check or the check stub 
book to show how it was actually drawn? A. T would hardly retain 
those this length of time. 

Q. Did you take any pains to ascertain what disbursements were 
made and what became of this five thousand dollars that was re¬ 
ceived in payment of 10/57ths interest in the land or the 
391 syndicate? A. I relied simply upon the statement that was 
rendered to me bv the trustees. 

t j 

Q. You said in answer to Mr. Davis that you never examined 
the record down in the office of the Recorder of Deeds, but relied 
wholly upon the representations made to you, and knew nothing 
about the record state of the title as shown by the records of the 
Recorder of Deeds. Why didn’t you make any investigation? A. 
At what time? 

Q. At any time prior to this litigation. A. At any time did I as 
to this existing trust, you mean ? 


196 


GEORGE \Y. DRIVER VS. JAMES H. BRUNEMER BT AL. 


Q. As to anything relating to the record state of the title: Did 
you ever examine into the record state of the title prior to this liti¬ 
gation? A. When this case l>egan I was notified that I was a de¬ 
fendant in this case and I went to the City Hall and examined 
the records as to this transfer or deed to the new trustees. That is 
the only time I ever examined the records. 

Q. Now, then, why did you not at any time prior to the institu¬ 
tion of this litigation ever examine into the records in the office of 
the Kecorder of Deeds? A. 1 did not think it was necessary for 
me to do so. 

Q. In other words, you relied upon other people and representa¬ 
tions made to you and assumed everything was correct? A. Just 
as I did in this ca*e I have done in others. 

Q. My question is, von assumed everything was correct 
39*2 and made no examination of the record title? A. That js 
right. 

Q. Now, in answer to Mr. Davis, you said that you recalled that 

the same dav that Mr. Stone’s son called on vou with a note from 
« ^ 

David D. Stone of the amount due on an assessment bv vou, that 
you paid by check. How do you recall it was the same day? A. 
Because I made a memorandum of it at that time. 

Q. How. where and when? A. On the assessment. Let me say 
further. Mr. Merillat. T made it a ride to pay all hills by check— 
all bills unless it was for a dollar or a small amount of money. 

Q. Why did you have a rule of paying all bills by check? A. 
Because the cheek was a reeeipt in itself always. 

Q. So you recognized the desirability of preserving such matters? 
A. T have always done it for many years and kept them until they 
were cumbersome and T thought they had served their usefulness 

Q This new syndicate of fifty-seven shares did not get any benefit 
as a syndicate of your dividend or proportionate part of the five 
thousand dollars’ profit, did they? 

Mr. Davis: That is objected to as the hypothesis assumed in the 
question is entirely inconsistent with the situation as disclosed by 
the testimony, the evidence being that the dividend so allied 
393 inured to the benefit only of the original eight. 

Mr. Merillat: In view of the admission of counsel I will 
not press that question. 

Mr. Davis: It has t>een proved forty times and it has been ad¬ 
mitted. 

Mr. Merillat: The question was asked because counsel endeav¬ 
ored apparently to create the idea that this part of the five thousand 
dollars—part of this five thousand dollars went to liquidate obliga¬ 
tions of the ten members who came into the new syndicate in part. 

Mr. Davis: Counsel apparently did nothing of the kind. The 
testimony of the witness FitzSamons, and the statement which has 
been put in evidence—both on the examination of Mr. FitzSimons 
and on the examination of the present witness, shows the disposition 
that was made of the five thousand dollars, and shows how the 
calculation was arrived at and the process of mathematics that was 
gone through for the purpose of working out the credit socalled on 
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the assessments to the original eight after the formation of the 
syndicate of fifty-seven. 

Mr. Merillat: We have then the admission that the five thou¬ 
sand dollars was a profit to the eight alone? 

Mr. Davis: You have just exactly what is on the record. 

Bv Mr. Merillat: 

•/ 

Q. You did not give the benefit of your profit by reason of the 
organization of the syndicate of fifty-seven to the new ten persons 
who subscribed one or more shares each in the syndicate of 
894 fifty-seven shares and who were not in the original syndicate 
of eight. A. I had nothing to do with the dividing of that 
amount of money. 

Q. You took and kept all of your part of the profit, did you? \. 

1 received it as it was given to me by the trustees; not in money, 
but as a credit. 

Q. That was a credit which you got? A. A credit. 

Q. When it came to the liquidation of this debt of $11,600.00 
instead of calling on you for the amount you would have otherwise 
had to pay they gave you credit for the part of the profit? A. That 
is right and so stated in that report of the trustees. 

Q. For all substantial purposes it was the same as cash? 

Mr. Davis: That is argumentative and the question does not call 
for an answer. 

By Mr. Merillat: 

Q. You say you supposed you had been dropped as a trustee and 
were no longer trustee and were surprised to learn the contrary in 
February and (September, 1891. Did you not know, Mr. Driver, that 
if you were a trustee, it was only by your renunciation—signing 
some paper or by some court order that you could cease to be 
trustee? A. 1 was not aware of that; no, sir. 

Q. Did you ever call the matter to the attention of any 
395 lawyer or anything of that kind? A. No, sir. 

Q. Do you know whether or not in answer to these calls 
directing persons to make their checks payable to David D. Stone 
and George W. Driver, some of the checks did come in made out in 
just the way they were directed to be made out? A. 1 don’t know 
anything about it. 1 never saw any of the payments made except 
those that were made by myself. 

Q. Did you ever give David D. Stone any authority in any bank 
or any authority to sign your name as trustee? A. I did not. The 
question never came up. 

Q. Where did you bank in 1890 and 1891? A. Central Bank. 

Q. Where did David D. Stone bank, if you know T ? A. I haven’t 
any idea. 

Q. Did you have any bank account in the name of Stone and 
Driver, trustees? A. No, sir, there was never any. 

Q. You kiiew ? moneys were being paid out—being received and 
[mid out on account of this matter as to which you w r ere trustee? A. 
Yes, sir, as I contributed myself wdien called upon for an assessment. 
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Q. You say Stone told you it would cost considerable money to 
Lave you relieved as trustee when you objected to it? A. 1 did not 
say anything of the kind. 

Q. What did vou say on that score as to whether he told 
L9G you it would cost money and also take up considerable time 
for you to he relieved? A. 1 said nothing of the kind at all. 

Q. What did you say about that? A. To that question? 1 can¬ 
not understand what you are driving at. 

G. What did you testifv to on your direct examination as to what 
Stone told you when you objected to him as soon as you knew you 
were trustee? You testified on your direct examination as to what 
he told you. W hat did vou testifv to? A. 1 testified to the fact 
that he said if I persisted in declining, the papers having already 
been made out and readv for delivers* to the members of the svndi- 

• 4/ 4 

cate—if I persisted in declining it would cost a good deal of money 
to have these papers re-printed besides a great delay in time. Now. 
as thev were all readv I then consented to allow my name to be 
used for that occasion onlv. 

4 

Q. Now, as he told you that, how did you ever get the idea that 
you had l>een quietly dropj>ed and ceased to be a trustee without 
considerable expenditure of money, or considerable loss of time. 
You say you seemed to acquire the idea that you had been quietly 
dropped without mentioning the time. A. Money did not enter into 
it. I did not expect it would cost anything to be dropped. The 
reason I concluded T had been quietly dropped, just as quietly as 1 
had been made trustee, was the letters that followed shortly after 
niv permitting my name to he used. Stone signed these let- 
:; ( J7 ters to me in his own name; one, two or three of them. 


Q. Stone's letter seems to have been a personal one to you 
each time and certainly on some at least of the occasions was accom¬ 
panied by a statement with your name and his as trustees. What 
do you mean? A. Not with my signature to any of them. 

Q. You make a great point that Mr. Stone was writing his own 
name. Is it not a fact that the letter of February *20, 1891, signed 
bv David 1). Stone was accompanied by a paper dated February 19, 
1891, in your name and his name as trustees? A. That is possible. 

Q. Were not the two together? A. I don't know. You have got 
the papers there. 

Q. Was there ever any explanation made to you as to how it 
would take considerable money or cause considerable expense since 
your name was out if you should retire and decline to be trustee? 
A. No, sir. 

Q. The details were not gone into? A. There was no question 
jis to what it would cost. T said they having prepared those papers, 
the ones you have now in your hand, to l>e issued and one for each 
one of the menders of the syndicate had already been prepared with 
my name. My name was used as one of those trustees, and if I de¬ 
clined to sen e or allow my name to he used as trustee it would cause 
a great deal of expense of having those papers all reprinted or re¬ 
written and cause a great deal of delay and loss of time, and as thev 

' 4 
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were already to go out • 1 was urged to allow my name to be 
used. 

898 Q. It would be the cost of typewriting eight papers, 
wouldn’t it? A. Yes, sir; considerable expense and quite a 

delay. 

Q. It never occurred to you how all of that could be avoided and 
you quietly dropped? A. I suppose 1 could be quietly dropped iis 
I was quietly selected. It was evidently the action of one or two 
men who placed my name in those papers without my knowledge. 

Q. Now, when David D. Stone requested you to make a check to 
David D. Stone and George W. Driver, trustees, why did you make 
the check to David D. Stone, if you did so? A. Because it was not 
necessary as the check was coming from me and it was paid directly 
to him. 

Q. You are quite sure you did it that way and not by a check 
drawn as you were directed to draw it? A. I am quite sure; yes, sir. 

Q. The only thing that you seem to recall was about the payment 
of September, 1801. which was paid September 15, 1891. Why did 
you make it payable to Stone personally instead of to the trustees 
then? A. Was it some assessment? 

Q. Yes, sir. A. Just a simple matter. That is all. 

Q. These cheek stub books and checks are missing? You haven't 
them? A. T carried them perhaps fifteen or sixteen years, and be¬ 
ing obliged to move I was all upset and obliged to destroy all cum¬ 
bersome things. 1 kept them a little more than a reasonable 
890 time. It was mv habit to keep checks and check books a 
long, long time. 1 have found them very useful too. 

Q. 1 find-, Mr. Driver, that as late as October 8, 1891, and Octo¬ 
ber 21, 1891, there were continued to be issued statements with the 
names of David 1). Stone and George W. Driver as trustees. Did 
you, after you got those two, both in the month of October, 1891, 
make any protest? A. All against my protest. 

Q. My question is, after you received two of those in the month 
of October, having also received one in the month of (September, 
1891, did you make any protest? A. It is very probable I did when¬ 
ever I saw Mr. Stone. 

Q. You testified, 1 believe, that Mr. Stone was one who helped 
to organize the syndicate of fifty-seven shares and got persons in 
lhat? A. I don’t know that. I did not say that. 

Q. At that time in October, 1891, when you objected to this con¬ 
tinued use on paper of your name as trustee, did you get any infor¬ 
mation about the formation of a new syndicate on which payments 
were about to be called? A. Not that I am aware of; no, sir. 

Q. Everything then, so far as this new syndicate is concerned is 
a blank to you until sometime in 1892 when you got your 5%tbs 
shares. Is that correct? A. Mr. Merillat, I took no active interest 
in the management of the affairs of the organization in any 
wav whatever. 

Q. Is it not a fact that FitzSimons and Keleher were 
selected and this deed made to them because a new svndicate 
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had been or was expected shortly to be completed? A. I did not 
know that that was the condition. 

Q. Have yon any writing of any kind that you made showing 
your protests in these years? A. The only writing I have is right 
here that I have given Mr. Davis. 

Q. Did vou ever nut vour objection in writing? A. No, sir, I 
don’t think T did. 

Q. Mr. FitzSimons, in his answer, says that a small part of this 
money in cash went to him. Did you have any knowledge of that ? 
A. I presume I did at that time. 

Q. Did you have any knowledge as to who got the rest of it? A. 
What moneys do you speak of now? For their services? 

Q. Mr. FitzSimons. in his answer, says that he received no money 
whatever except a small sum. lie does not say the amount. T will 
read the answer. Mr. FitzSimons in his answer, says with the ex¬ 
ception of a small amount, which he has an indistinct remembrance 
of l)eing handed to him by Stone or Keleher, which they said was 
due him when they were adjusting the matter, he never received a 
dollar from the time he first entered into the transaction. A. What 
time was that. 

Mr. Lyon: What are you reading from? 

Mr. Merillat: I am reading from Mr. FitzSimons’ answer. 

401 By Mr. Merillat: 

Q. Now, my question is, did you know anything about some small 
sum or amount being given to Mr. FitzSimons? A. By whom? 

Q. Either by Stone or Keleher, or any one else. A. I did not. 

Q. Do you know what money he has received or was referring to 
in that answer? A. No, sir; except what you are reading from. 
This is the first intimation T have had of it. 

Q. What persons did you understand got part of this $725.00- - 
this commission? A. I don’t know. 

Q. Did you ever make any inquiries as to who got it—what per¬ 
sons? A. No, sir. it would be only guess work with mo and that 
would not be proper. I positively of my own knowledge do not 
know. 

Q. Did you ever learn from any person who got any of it? A. 
No, sir. 

Q. Did you ever inquire of any persons what persons got any of 
it? A. No, sir. 

Q. Mr. Keleher, in his deposition, says that all of the eight per¬ 
sons who were in the syndicate were wanting to sell this land and get 
rid of it at a higher price? A. T guess so. 

402 Q. Were you one of those? A. T expect I was. 

Q. Did you know that Fortv thousand dollars, or there¬ 
abouts, was fixed on as the selling price as early as the summer of 
1891? A. No. sir. I do not recall now any particular price. 

Q. Were you ever asked whether or not you would be willing to 
sell the property for the price of $40,000 00 or $40,100.00? A. If I 
was certainly asked that question I would say. yes. 

Q. Were you asked that? A. I don’t recall that. I don’t know. 
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The understanding was that the property was to be sold at an ad¬ 
vanced price from what it cost. 

Q. My question is, did you ever agree to sell it for $40,100.00? 
A. No, sir, I was not considered in the matter at all. 

Q. So the attempt to sell at that price was made without any 
knowledge on your part on that subject as to the price. Is that cor¬ 
rect? A. The only knowledge I had is the report of the trustees. 

Q. My question is before this, in the summer? A. No, sir. 

Q, Had anybody spoken to you and said that it was proposed (o 
sell at $40,100.00? A. To sell to somebody else? Yes, sir, possibly 
they might have done so. 

403 Q. Did you agree to that price? A. I would be willing 
to agree to it. 

Q. My question is did you do so? A. I don’t recall any such con¬ 
versation . 

Q. Who talked with you about the price to be had on the sale of 
the property? A. At different times? 

Q. No, sir, in 1891. A. I don’t recall. 

Q. Any one? A. That I don’t recall. 

Q. Do you recall any of the persons who were subscribers to the 
ten shares? A. Not of my own knowledge; no, sir. 

Q. My question is, were you personally acquainted with them, >r 
any of them, in 1891? A. None of them. 

Q. Did you know Mr. Clotworthy? A. No, sir. 

Q. The liquor dealer? A. No, sir, 1 never knew him. 

Q. Did you know that there was a pretty well known liquor 
ciealer in this city at that time known as Clotworthv? A. No, sir, 
1 did not. 

Q. Did you know J. II. Buscher? A. Yes, sir. 

Q. The man in the market in those days? A. Yes, sir, I knew 
him. 

404 Q. lie was one of the ten, I believe. A. I think he was; 
I don’t know. 

Q. Do you know McKevitte? A. Yes, sir. 

Q. In 1891? A. I expect I did. 

Q. Did you ever discuss with him the matters of the syndicate? 
A. Not that I am aware of. 

Q. Thomas H. Smith, did you know him? A. I did not know 
him. 

Q. Did you know Mr. Wanamaker? A. No, sir. 

Q. How long have you know- Mr. Meehan? A. 1 have had ac¬ 
quaintance with Mr. Meehan for several years. 

Q. Did you know him way back in 1891? A. I don’t think I 
did. 

Q. How does it happen that these shares were actually sent to you 
5%ths shares, in a syndicate of fifty-seven, for an interest that you 
had in which you had title without any consent or assent on your 
part being made prior to the time that they were actually made out 
and sent to you? A. They were actually sent to me without any 
knowledge on my part up to the time of my reception of them. I 
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did not know how they were made out or by whom they were made 
out except they were signed by the two trustees. 

Q. So as I understand your statement, it is this: these peo- 
405 pie did all of that and actually sent you 5%ths shares with¬ 
out you knowing anything about it or without asking about 
it; that they took it for granted and did all of that without consult¬ 
ing you? Is that true? A. That is about true as far as I can 
remember now. 

GEORGE W. DRIVER, 

Signed by me by consent and agreement for the witness this 18th 
dav of November A. I). 1910. 

EDWIN L. WILSON, 

Examiner. 


Hereupon the further taking of testimony in this cause and on 
this behalf was adjourned to meet again on Tuesday, October 18", 
1910, at 2.45 o'clock p. m., at the law otlices of Messrs. Lyon & 
Lyon, Evans Building. 

EDWIN L. WILSON, 

Examiner. 
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Washington, D. C. ? October 18", 


1910. 


Met pursuant to adjournment as hereinbefore noted, at the law 
otlices of Messrs. Lyon A Lyon, Evans Building, for the purpose of 
taking additional testimony on behalf of the defendants. 

Present: Messrs. Charles 11. Merillat and M. N. Richardson on be¬ 
half of the Plaintiffs; 

Messrs. Henry E. Davis and Simon Lyon on behalf of the De¬ 


fendants ; 

Examiner and defendants FitzSimons, Driver and Meehan in 
person. 


Whereupon Peter J. Meehan, produced as a witness on behalf 
of the Defendants, and after being duly sworn, testified as follows: 

By Mr. Davis: 

Q. Mr. Meehan, state your name, age and residence. A. Peter J„ 
Meehan; 63 years of age; 1520-lOth street, Northwest. 

Q. This city? A. Washington, D. C. 

Q. What is your occupation? A. Employed in the Department 
of Justice. 

Q. You are one of the defendants in this cause? A. Yes, sir, 
with George W. Driver and others. I am one of the et al. I pre¬ 
sume. 

Q. Did you know the late David D. Stone? A. Yes, sir. 
407 Q, When and under what circumstances did you make his 
acquaintance? A. I learned to know David D. Stone in 
Pennsylvania before he came here and I met him after I came here. 

Q. You were both from Pennsylvania? A. Yes, sir. 
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Q. And how intimately did you know Mr. Stone? A. Well, I 
knew him fairly intimately after I came here. That is, several years 
after I came here. 

Q. When did you come here? A. 1887. 

Q. And when you came here did you find Mr. Stone already es¬ 
tablished? A. Yes, sir, found him in the real estate business. 

Q. As you know, Mr. Meehan, we are inquiring into the Wesley 
Park Syndicate so-called, and the property near the Methodist Uni¬ 
versity, the subject of ownership by that syndicate. It has appeared 
?n evidence that you are one of the parties in interest in that prop¬ 
erty. When did you first become interested in it? A. On June 8, 
1891. 

Q. And how and through whom? A. Through David D. Stone. 

Q. And how? A. How 1 became interested? 

Q. Yes, sir. A. By the representations he made and offering to 
sell me an interest in that syndicate, if you mean it in that 
498 way. 

Q. Did you in fact buy that interest? A. I did. 

Q. Do you remember how much you paid Mr. Stone for that 
interest? A. Yes, sir, I paid him at various times. Do you mean 
the first time? 

Q. I mean the original payment? A. I paid him $25.00 down 
on June 8th, 1891,'to bind the contract, or as I called it, a forfeiture. 

Q. And then what? A. The next day I paid him one thousand 
dollars, on the 9th, and gave my promissory note for three hundred 
dollars. 

Q. So that the total was what? A. The amount on June 9th that 
I paid him in cash and the notes was $1825.00. 

Q. I show you this paper being a check numbered 113 on the 
Citizens National Bank of Washington City, dated June 8th, 1891, to 
the order of D. D. Stone for $25.00 and ask if you recognize that? 
A. Yes, sir. 

Q. What is it? A. That is a check payable to D. D. Stone for 
$25.00 signed by myself, and it is all in my handwriting, dated June 

8th, 1891, and endorsed by D. D. Stone. 

Mr. Davis: This check bears the paid stamp of the Citizens Na¬ 
tional Bank of June 13, 1891, and the cancellation puncture- 

Mr. Merillat: We will not question any of those details. 
409 We admit that the witness produced a check of a certain 
amount and such and such date and to whose order. 

Mr. Davis: That is all right then. 

Mr. Merillat: Simply say that the defendant Meehan, through 
his counsel produces a check dated June 8, 1891, on the Citizens’ 
National Bank to the order of D. D. Stone for $25.00 and that the 
same was offered in evidence. Also add that the said check bears 
the endorsement of D. D. Stone. The plaintiffs waive any more 
formal proof. 

By Mr. Davis: 

Q. I show you a paper in form, check No. 21, dated June 9, 1891, 
signed Rosa E. Meehan, to the order of D. D. Stone, for $1,000.00, 
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and ask you what that is? A. That is a check drawn to the order 
of D. D. Stone for $1,000.00, signed by my wife, Rosa E. Meehan, 
and endorsed by D. D. Stone. 

Q. Does that represent the $1,000.00 paid on that day? A. Yes, 
sir. 

Mr. Merillat: We waive any more formal proof. 

By Mr. Davis: 

Q. Did you or not pay the $300.00 note which you gave to Mr. 
Stone? A. I did. 

Q. How did you pay it? A. I gave him my promissory note ot 
ninety days and I curtailed the note every ninety days with interest. 

Q. Mr. Meehan, after you purchased Mr. Stone’s interest in June 
1891, did you or not receive notices of assessments from time 

410 to time similar to those which have been introduced in evi¬ 
dence in the examination of Mr. Driver and also Mr. Fitz- 

Simons? A. Yes, sir. 

Q. Did you or not pay them? A. 1 did. 

Q. How? 4. By checks. 

Q. When the assessments were made from time to time did you 
or not pay them in full when made or otherwise? A. I paid in in¬ 
stallments, you might say, every ninety days. At that time the 
bank allowed three days’ grace. They do not do it now. Every 
ninetv-three days I curtailed that three hundred dollar note. 

Q. How did you meet these assessments? Did you give notes or 
pay cash? A. I gave my notes. 

Q. How did you meet those notes? A. The same way. I gave 
the notes to Mr. Stone and he gave them to the bank and I cur¬ 
tailed them and paid the interest. 

Q. I show you checks, respectively, as follows: No. 128, dated 
September 10, 1891, on the Citizens National Bank of this City, to 
the order of D. D. Stone for $54.65 signed by you; 

No. 129, dated September 15, 1891, to the order of yourself for 
$45.00; 

No. 142, dated September 12, 1891, to the order of D. D. Stone 
for $53.88; 

No. 151, dated March 15, 1892, to the order of I). D. 

411 Stone for $28.10; 

No. 163, dated June 16, 1892, to the order of D. D. Stone 
for $54.64; 

No. 173, dated September 14, 1892, to the order of D. D. Stone 
for $52.92; 

No. 185, to the order of yourself for $191.00; 

No. 3, dated February 8", 1893 to the order of David D. Stone 
for $255.43; and 

No. 19, dated May 12, 1893, to the order of yourself for $101.00. 

Now, state if you please for what purpose those checks were given? 
A. They were given for the purpose of paying off my indebtedness 
to David D. Stone for the interest I purchased from him. 

Q. How about the assessments that were made, or the assess- 
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ments, if any, made upon you after you purchased from David D. 
Stone? Has any of those checks any relation to them? A. Yes, 
sir, there is a check—anv of those checks? 

Q. Yes, sir. A. That is one. (Witness refers to check for 
$255.43.) 

Q. Now, on this check No. 128, whose endorsement is that? A. 
D. D. Stone. 

Q. And check No. 129, for $45.00, whose endorsement is that? 
A. That is my endorsement. 

412 Q. I observe a memorandum on that check. By whom 
was that made? A. It was made bv mvself.. The check 

was made hv myself and drawn on myself for $45.00 and endorsed 
by myself. 

Q. When was that memorandum made? A. At the time. $15.00 
of the check was for interest on the University property and $30.00 
for board. 

Q. What does the endorsement mean as to the $15.? A. Inter¬ 
est that was called for on the $2,000. I think Mr. Driver put in a 
receipt of the same kind. It was one of those two thousand dollars 
I assume. 

Q. On check No. 142, whose endorsement is that? A. D. D. 
Stone. 

Q. On check No. 151, whose endorsement is that? A. D. D. 
Stone. 

Q. On check number 103, whose endorsement is that? A. D. D. 
Stone. David D. Stone. 

Q, On check No. 173, whose endorsement? A. D. D. Stone. 

Q. On check 185, whose endorsement? 

Mr. Merillat: We are not questioning any of tho.se endorse¬ 
ments, you know. You could put them all in in a lump. We will 
admit that they are all endorsed. 

Mr. Davis: But some of them are not. 

By Mr. Davis: 

Q. On check 185, whose endorsement? A. My own. 

Q. Did you collect that check? A. Yes, sir. 

413 Q. What did you do with the money? A. I paid this to 
David D. Stone. That was the last payment. Oh, yes, sir, 

there was one other. 

Q. On check, whose endorsement are those two? A. David D. 
Stone and David D. Stone, agent. 

Q, And on check No. 19 of May 12, 1893, whose endorsement? 
A. My own. 

Q, That check calls for $101.00. Did you collect it? A I did. 
Q. What did you do with it? A. Paid it to David D. Sto: e. 

Q. State what relation this check for $101.00 had with your ac¬ 
count with David D. Stone as to whether or not it closed the ac¬ 
count? A. It closed my account with David D. Stone. 

Mr. Davis: The checks just inquired of are all offered in evidence 
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and it is agreed that they need not he left with the Examiner nor 
transcribed in the record. 

Mr. Merillat: That is all right. 

By Mr. Davis: 

Q. T show you check Xo. 10. dated March 14, 1893, to the order 
of E. 0. FitzSimons, Treasurer, for $176.48 signed by you. Is that 
your signature? A. Yes, sir. 

Q. Whose signatures are those on the back? A. Mr. Fitz- 

414 Simons. E. C. FitzSimons, Treasurer, and Edwin C. Fitz¬ 
Simons. 

Q. 1 show you check number 231, dated June 19, 1896, to the 
order of E. 0. FitzSimons, Treasurer, for $48.75. By whom is that 
signed? A. By myself. 

Q. Whose endorsements are those on the back? A. E. C. Fitz¬ 
Simons. 

Q. I show you a separate paper, in form a receipt, dated June 19. 
1896. to you for $48.75 in payment for an assessment on University 

ground. Bv whom was that signed? A. Bv Mr. FitzSimons. 

• ' • « * • 

Q. Treasurer? A. Yes, sir. 

Q. E. C. FitzSimons. Treasurer? A. Yes. sir. 

Mr. Davis: These checks and this receipt are also-offered in evi¬ 
dence.- 

Q. State, if you please, whether these various checks, all of them, 
about which T have inquired, were paid by the bank on which 
drawn? A. Thev were. 

Mr. Davis: It is agreed that the checks last identified by the wit¬ 
ness may also he considered in evidence without them being left 
with the Examiner or transcribed into the record, and also the re¬ 
ceipt identified by the witness. 

Mr. Merillat: Counsel for plaintiffs agree that there may be no 
more formal proof of the checks or receipts than has been 

415 given. They reserve the right to object to the first series of 
checks as incompetent, irrelevant and immaterial inasmuch 

as they show they were made because of personal dealings and re¬ 
lations between Stone and the witness. And furthermore, that the 
making of the checks to Mr. Stone personally could not alter the 
relations and duties of the trustees and parties to the cause. With 
reference to the later series of checks to Mr. FitzSimons we object 
on the additional ground that they are incompetent inasmuch as 
there is no allegation or issue that the witness did not pay his assess¬ 
ments subsequently as the same became due; and we make the fur¬ 
ther objection that the best evidence with respect to these payments 
are the notes that were originally given in payment. 

Bv Mr. Davis: 

Q. Mr. Meehan, what became of the notes that you gave first to 
Mr. Stone representing your payments of the assessments that were 
made upon you? A. T destroyed them. T tore them up. T want to 
say that I have given a number of notes in my life time and when I 
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issue a check against them I destroy the promissory note. I don’t 
keep promissory notes when I keep checks. 

Q. When did you destroy the promissory notes? A. I destroyed 
them I presume at the time I paid them. 

Q. That is at the time of giving- A. The time of taking 

them out of the bank. 

Q. Mr. Meehan, I show you these papers that 1 have in my hand 
now and ask you to state what they are? A. They are the stubs. 
They are the check stubs or check stub books out of which the 
checks were taken. These are the stubs. 

416 Q. These are the stubs of the check books from which 
the checks were taken? A. Yes, sir. 

Mr. Davis: We offer these stubs as follows: To check No. 113, to 
D. D. Stone, dated June 8, 1891, for $25.00: “Forfeit money on 
University property”; 

To check No. 128, to D. D. Stone, dated September 10, 1891, for 
$54.65; “50 payment on Methodist University property and 4.65 
interest on note of $300.” 

To check No. 129 to Self, dated September 15, 1891, for $45.00. 
“Board 30. Int. on University prop. 15.” 

To check No. 142, D. D. Stone, dated December 12, 1891, for 
$53.88. “On a/c of note for 250. due Dec. 14/91.” 

To check No. 151, to D. D. Stone, dated March 15, 1892, for 
$28.10. “On a/c University property. Bal. of note 150.” 

To check No. 163 to D. D. Stone, dated June 16, 1892, for $54.64. 
“Payment on University property”. 

To check 173 to D. D. Stone, dated September 14, 1892, for 
$52.91. “On a/c of note.” 

To check No. 185 to Self, dated December 17, 1892, for $191. 
“To D. D. Stone for note of 188. & int. due this dav University 
property.” 

To check No. 3 to D. D. Stone, dated February 8 ? 1893, for 
$255.43. “University property.” 

To check No. 19, dated May 12, 1893, to Self for $101.00. “Last 
payment and in full on Methodist University property.” 

By Mr. Davis: 

417 Q. Mr. Meehan, I will ask you the general question 
whether the entries on those stubs as read by me correctly 

represent the purposes for which the various checks were drawn and 
the proceeds applied? A. They do. 

Q. And when were those entries on the stubs made? A. At the 
time. 

Q. At the time- A. At the time the checks were drawn. 

Q. I show you this and ask you what it is. A. This is a stub 
of Mrs. Meehan’s check book. 

Mr. Davis: We offer the following: Check number 21, to D. D. 
Stone, dated June 9, 1891, for $1,000.00 and ask you to read the 
memorandum. 

Witness (reading): “For interest in University syndicate.” 
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Q. In whose hand writing is that entry? A. Mine. 

Q. You may state whether or not that check and the money 
represented by it were applied on account of this property? A. 
They were. 

Q. And your purchase of the interest of D. D. Stone therein? A. 
Yes, sir. 

Mr. Davis: Let the Examiner note the stubs are offered in evi¬ 
dence and submitted for examination to counsel for the plaintiffs, 
and it is agreed that they need not he left with the Examiner or 
otherwise transcribed into the record. 

418 Mr. Merillat: I would like to inquire of counsel whether 
or not these are offered with any view of claiming that the 

owner of the share was Mrs. Meehan and not Mr. Meehan. 

Mr. Davis: Not at all. They are merely offered for the purpose 
of showing the payments made by the witness in acquiring the inter¬ 
est of David D. Stone as one of the original syndicate of eight in the 
property in question and meeting the assessments thereafter made 
upon the witness as successor in interest to David D. Stone. 

Mr. Merillat: We renew the former objection as to incom¬ 
petency, irrelevancy and immateriality. 

By Mr. Davis: 

Q. Now, Mr. Meehan, did you or not at any time make any pay¬ 
ments to any other parties interested in this enterprise than such 
as are indicated by these checks and stubs that have been put in 
evidence? A. No, sir. 

Q. It apj>ears from your statement and the chronology of this 
case that you acquired the interest of David D. Stone after the forma¬ 
tion of the first or original syndicate of eight. Had you anything 
to do, and, if so, what, with the formation of that syndicate? A. 
I had not. 

Q. What, if anything, had you to do with the formation of the 
syndicate which we have been calling the fifty-seven syndicate? 

Mr. Merillat: We object to that question in the form in which 
it is put as involving a conclusion of law. 

A. I had nothing to do with it. 

419 Q. Mr. Meehan, did you or not invite anybody to take a 
share or become a member of the fifty-seven syndicate? A. I 

* did not. 

Q. Did you or not offer anybody anything as a condition of his 
taking a share or becoming a member of that syndicate? A. I did 
not. 

Q. When, if you can state, did you first know that the fifty-seven 
syndicate had been formed? 

Mr. Merillat: We object to the competency of that and espe¬ 
cially in the form it is put as a completed syndicate? 

A. I learned of that syndicate by a letter sent to me stating that 
fact, that it had been divided into fifty-seven shares and on receiv¬ 
ing a certificate, or certificates rather, of 5%ths shares of the fifty- 

seven. 
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Q. I ask you to look at this paper designated “Memoranda of 
Sale of Property Adjoining Methodist University Site”, and state 
whether or not that is the letter to which you refer? A. It is. 

Q. That is the paper? A. Yes, sir. 

It is admitted that the paper identified by the witness is identical 
with the exhibit “FitzSimons A-2’ heretofore offered in evidence. 

EDWIN L. WILSON, Examiner. 

By Mr. Davis: 

420 Q. Look at the paper now shown you and state if that is 
one of the certificates? A. Yes, sir/ 

Q, To which you refer? A. Yes, sir. 

It is admitted that the paper identified by the witness is similar 
to exhibit “Brunemer Al” save that it is numbered 14 and is in 
the name of the witness instead of that of Brunemer. 

EDWIN L. WILSON, Examiner. 

By Mr. Davis: 

Q, It is in evidence, Mr. Meehan, that in the year 1900 you be¬ 
came one of the trustees with Mr. FitzSimons of the fifty-seven 
svndicate? A. Yes, sir. 

Q. Will you state, as well as you can, the circumstances of your 
becoming such trustee? A. Well, at the meeting that was held 
on—held in 1900, which was called for the purpose of electing a 
successor to Mr. Keleher, who was, as I understood, either in Cali¬ 
fornia or in the Philippines—at least out of the District here, and to 
discuss the proposition of selling the property. At that meeting 
several names were proposed for trustee. I remember I suggested Mr. 
Driver myself. Mr. FitzSimons I think suggested Mr. White. 
Finally they both declined and I was named and elected and that is 
the way I became a trustee. 

Q, After becoming trustee did you or not receive any moneys 
of any kind and from any source on account of the syndi- 

421 cate? A. Of the fifty-seven? 

Q. Yes, sir. A. I received some little for taxes. 

Q. And what did you do with what money you did receive? A. 
Applied it to the payment of taxes. 

Q. It is also in evidence that you were a party to the sale of this 
property to Messrs. Tait and Omwake. Will you kindly state as 
fully as you can the circumstances of that sale? A. Mr. Fitz¬ 
Simons said that he thought we had a purchaser in the persons of 
Tait, Omwake and Company for this property and that w T e could go 
over and see them and we did. They offered us Eighteen thousand 
dollars for it. I made the point that there was nearly nineteen acres 
and it was worth at least nineteen thousand dollars, and after con¬ 
siderable discussion they offered to give us nineteen thousand dol¬ 
lars. We asked for twenty-one thousand dollars. After they offered 
us the nineteen thousand "dollars they insisted, I think, that that was 
their highest bid. Mr. FitzSimons and I held a private consultation 
outside of the room and we agreed among ourselves that not less 
than twenty thousand dollars would buy it. I insisted upon that 
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myself personally and I said they could not get it unless they 
paid twenty thousand dollars. We went back in the room and in¬ 
formed Tait and Omwake Co. and they refused at first and after 
considerable discussion, which became quite heated, they held a 
private consultation and agreed to give 11 s twenty thousand 

422 dollars; fifteen hundred dollars payable in cash and the 
balance, fifteen hundred dollars at the end of the year, six 

months, and three thousand dollars a year after that until paid, with 
the exception of the last year, which required a payment of two thou¬ 
sand dollars, all bearing five per cent, interest until paid. 

Q. In what interest and in whose behalf did you make that 
sale or participate in making that sale to Tait and Omwake? A. 
In behalf of all the stockholders. 

Q. State, if you please, whether you personally had any benefit 
from the sale other than such as attached to your interest in the 
syndicate? A. Not a particle. 

Q. And have you or not any prospective interest in the property? 
A. None. 

Q. Or anything to come out of it through the handling of it by 
Tait or Omwake? A. Not a thing. 

Q. In making this sale to Tait and Omwake did you and Mr. 
FitzSimons pay any commission? A. No, sir. 

Q. Did you receive any? A. Not for selling the property. 

Q. Did you receive any commission or any money at all in con¬ 
nection with this property or its sale? A. Yes, sir, I got sixty dol¬ 
lars for my services for six vears. 

Q. As what? A. As trustee. 

423 Q. Anything else? Did you get anything else? A. Well, 
subsequently I got my pro rata of the payment that was made 

by Tait and Onwake Company. 

Q. And besides that anything else? A. No, sir, except this law 
suit. 

Q. What do you know, Mr. Meehan, about the alleged extension 
of time to Tait and Omwake? A. As set up by the plaintiffs? 

Q. Yes, sir. A. There is not a word of truth in that. 

Q. What is the fact about it? A. The facts are these: The rea¬ 
son we made those long payments was because we w r ere very anxious 
to sell that property. We had heard so much about it and w T e tried 
so long to sell it at any price. Always asking this and that, tw’enty- 
one thousand, thirty thousand and we took men out there to see the 
real estate and we talked to real estate men here, and w T hile I think 
of it I want to say that I even called on Mr. Brunemer, one of the 
plaintiffs in this case who was a real estate agent, about a year or 
two after I was elected trustee, and urged him to sell this property 
and he said he would try to do so, or he w T ould like to do so, but he 
was going to California to look after some oil interests and after he 
got back he would see w’hat he could do. He did come back, but he 
never came to see me and never tried to sell it as far as I know of. 
The only bona fide proposition that w r e got on that property was from 
Tait, Omwake and Company and they offered us these terms of three 
thousand dollars a year, bearing five per cent, interest, and we 
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accepted it because they said they hadn’t any more money 

424 and we wanted to sell the property, and we thought it was 
the best proposition we could get or that could be gotten at 

that time or at any time. In fact, it was the only bona tide proposi¬ 
tion and for that reason we gave him the time. We took a trust on 
the property with the property as security. Now, that is one of the 
charges made by the plaintiff, Mr. Brunemer, and others. They 
brought this suit and they have extended the time over three years 
and have deprived the stockholders of receiving about nine thousand 
dollars in this time and without interest. If they had not brought 
this suit they would be getting their money. The plaintiffs are the 
ones who are prolonging this suit. Now, 1 want to go further on this 
subject: they charge one of the trustees with collusion there. I do 
not know whether it is mvself or Mr. FitzSimons, but if it is my- 
self I want to state that it is absolutely false and I challenge the 
plaintiff to prove it. 

Q. It is complained- A. It is easy enough to make charges 

against a man and another thing to prove them. 

Q. It is claimed, Mr. Meehan, after the transaction with Tait and 
Omwake that the payment of some of the notes was extended. What 
about that? A. Yes, sir, there was one payment fell due and Mr. 
Omwake said he had been in business in Texas and was unsuccess¬ 
ful—Mr. Tait—all he could pay was seven hundred dollars and we 
agreed to take the seven hundred dollars on the principal and he 
pay up all interest, which he did, and we extended the note at six 
per cent, interest instead of five. 

425 Q. Did you do that? A. We did. 

Q. In the conversation with Mr. Brunemer about which 
you have spoken, what, if anything, was said about the parties in¬ 
terested in the syndicate getting the property hack if they so de¬ 
sired? A. I met Mr. Brunemer last January two years ago on 
Tenth street coming up from the Grand Army Hall and in a very 
short conversation we had he said to me that the property was sold 
too cheap. I said to him if he thought so I was very certain that 
he could buy it back from Tait and Omwake and Co. for the very 
price they paid for it; that they would be very glad to get rid of it 
perhaps. 

Q. What did he say to that? A. I don’t remember really his 
words, but he went on—I don’t believe he made much of a reply to 
it after I told him that he certainly had the opportunity to buy it 
back if he thought that sale had been too cheap. 

Cross-examination. 

By Mr. Merillat: 

Q. Mr. Meehan, you understood, did you not, that one of the 
main allegations of this bill was that the property had been acquired 
at $21,600 and re-syndicated at $40,100.00? A. I understood what? 

Q. Did you not understand that that was one of the main allega¬ 
tions of the bill? A. No, sir, I do not know that I did. There were 
so many allegations, that may have been one of them. 


212 


GKOROE W. DRIVER VS. JAMES H. BRUNEMER ET AL. 




426 Q. Did you not understand that by means of this re-syndi¬ 
cating of the property that the persons- A. What re- 

svndicating do you mean? 

Q. I am referring to the second syndicate. A. Of the fifty-seven 
shares? 

Q. Yes, sir. That it was alleged by the organization of this syndi¬ 
cate of fifty-seven shares those in the original syndicate of eight made 
a considerable profit? A. No, sir. I did not understand so. 

Q. Did you not in your answer to one of the interrogatories as to 
what profit had been made or realized by means of organization 
answer “I received no consideration?” A. What is your question? 

Q. And then contiued that all you got was 5 %ths shares in the 
new syndicate given you by one of the trustees? A. Read your 
question pelease. 

Q. Yes, sir. A. And then my answer. 

Q. Yes, sir. (Counsel reading:) “12. What was done with the 
cash consideration which you say was paid for the property in that 
sale to Edwin C. FitzSimons and Timothy D. Keleher, Trustees.’’ 
That being the second syndicate. “A. I do not know.” “13. How 
much of that consideration did you receive, and how many shares 
of your stock as owner, in the first named syndicate did you sur¬ 
render, on account of such payments made to you?” 

Witness: 1 did not receive anv cash. 

V 

Q. (Continuing reading:) T regceived no consideration. I have 
no knowledge of having received a certificate and hence sur- 

427 rendered none. 1 bought Stone’s share and if there was a 

certificate he must have kept as collateral security-” 

Witness: That is right. 

Q. (Continuing reading:) “As I was paying him on a running 
account.” 

Witness: That is right. 

Q. Is it not a fact that you did receive a part of this five thousand 
dollars which had been paid by the ten subscribers? A. Just how 
do you mean? Pail of what? 

Q. Part of this five thousand dollars? A. How do you mean. 
Cash or stock or what do you mean? 

Q. Did you not receive it in the form of cash or in the form of 
a credit which was the equivalent of cash to you when it came time 
to pay your share of the remaining indebtedness on the property? 
A. I received no cash. 

Q. Did you not receive a credit or a dividend of that amount? 
A. I don’t think so. I would not say it was that, because that letter 
shows that there were considerable expenses. If you consider it a 
credit I do not look at it in that light. It would be probably about 
thirty-eight hundred dollars. 

Q. This statement “FitzSimons A-2” referred, did it not to a divi¬ 
dend to you? A. Yes, sir. 

428 Q. Of $496.16? A. Yes, sir, I see it does now. 

Q. You had that paper before you when you made your 
answer? A. No, sir, I don’t think I had. I have looked up this 
matter since. 
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Q. Did your attorney have it when you signed your answer? 
A. No, sir. 

Q. When .you signed your answer were you aware that you had 
received that $496.16? A. Yes, sir, but I did not deem it—I did not 
receive it. 

Q. In your answer, or before your answer to the bill you were 
aware of this matter of this dividend? A. I told vou I was not. I 

V 

did not have the letter before me when I answered these questions. 
These questions were answered last May a year ago. 

Q. Did you not know, Mr. Meehan, that this five thousand dol¬ 
lars had been distributed and part of the amount placed to the credit 
of the syndicate of eight before you made your answer? A. I did 
not regard it in that light in the way you put it. 

Q. In your answer did you make any reference whatsoever to the 
fact that you had in any wise profited by reason of the organization 
of the syndicate of fifty-seven? A. Read my answer on that. 

Q. Yes, sir, I will give you the whole of it. 

Mr. Davis: These questions are objected to as the answer speaks 
for itself. 

429 A. Show me the question and answer please. 

Q. My question is, did you at any place in your answer 
disclose to the court the fact that vou had in any wise whatsoever 
profited or benefited out of this five thousand dollars contributed by 
the new members of the syndicate of fifty-seven shares? A. No, sir, 
because you did not ask it in that way. The impression you left on 
my mind with that question was whether I received any cash and 
I answered no. I think my answer will bear me out in that. 

Q. You said no consideration whatever. What do you understand 
the words, which you used in the answer to the interrogatory, “I 
received no consideration” to mean? A. I meant by that cash. 

Q. Now, you read likewise the jentire bill through, did you not, 
aside from the interrogatories? A. Your bill? 

Q. Yes, sir. A. I may have read it through casually. Mr. Fitz 
Simons had it, but I never had a copy and haven’t one now. I 
hadn’t my mind on that bill like you have. 

Q. You read your answer which you swore to, did you not? 
A. Yes, sir. 

Q. You read that before you swore to it? A. Yes, sir, I knew it at 
the time. 

Q. You knew you were required to make a full and complete dis¬ 
closure to the court in the matter? A. I did and I did according to 
the questions, the wav you put them. 

430 Q. Did you not know that the prayer of the bill, prayer 
three, called on you to discover and set forth the full and com¬ 
plete history of the transaction of the formation of this syndicate of 
fifty-seven shares? A. I do not know that I did. 

Q. Did you not understand that the bill charged distinctly that 
the syndicate of eight by re-syndicating of this property had made 
a considerable profit by reason of the fact that their price was 
$21,600.00 and the new syndicate was paying approximately 
$40,000.00? A. No, sir. 
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Q. You knew nothing of that? A. No, sir. 

Q. Was there ever a time prior to tlie introduction of these papers 
by the plaintiffs that you disclosed at all in any wise whatsoever 
that you had made any profit, credit, cash or otherwise, by reason 
of the organization of this syndicate? A. Disclose to whom? 

Q. Either to the court or to any person who are plaintiffs in this 
cause? A. No. sir, if 1 understand the question. 

Q. Is it not a fact that 1 called on you in reference to the organiza¬ 
tion of this fifty-seven syndicate at the Department of Justice? 
A. You called there representing yourself as attorney for Brunemer 
and W hite—I am not certain and said you would like to have access 
to the papers. 

Q. Did 1 not also inquire as to how this syndicate was organized 
and the profits there were in the organization? A. I don’t 
431 think so; no sir. 

Q. Did you not Income indignant and refuse me any in¬ 
formation and refer me to Mr. FitzSimons? A. No, sir, you did 
not ask these questions of me and your letter did not indicate it. 
I did not become indignant unles your manner called it forth. You 
did not ask them and 1 was not going to tell you right there at my 
lunch time how it was foimed and how much profit was made and so 


on. 


Q. Did 1 not ask you these things? A. No, sir, you asked me and 
said you would like to have access to the papers and records. 

Q. In answer to paragraph four of the bill of complaint, which 
alleges that there had been a large profit made by the organization 
of this new syndicate of fifty-seven shares, did you not answer saying 
that you denied any of the allegations therein contained? 


Mr. Davis 
for itself. 


This is objected to as the answer of the witness speaks 


Bv Mr. Merillat: 

Q. Furthermore, did you not call on the plaintiffs in the cause 
to make strict proof that there had been a large profit made to the 
syndicate of eight by the organization of the syndicate of fifty-seven, 
or the larger syndicate? A. I did not. I called on you for strict 
proof of this fraudulent sale to Tait and Omwake. 

Q. Did you not call on us for strict proof of the fact that there had 
been any profit made out of the formation or organization 
432 of this new syndicate—the re-syndicating of the property? 

Mr. Davis: This is objected to because the allegations of the bill 
inquired of and the answer of the defendant referred to speak for 
themselves. 

Q. Do you want to hold me resi>onsible for this whole thing? I 
did not sign it. 

Q. That is your answer, is it not. . A. I haven’t my signature, 
there, have I? 

Q. I think so. There it is. There is paragraph four that alleges 
that. A. Now, I do not know what paragraph four is. 

Mr. Davis: This line of inquiry is objected to as manifestly im- 
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proper and also unfair to the witness. The allegations of the bill and 
the statements in the answer of the defendant speak for themselves. 
If counsel desires to point out anything in the answer respecting 
which he wishes in interrogate the witness it is proper, of course, that 
he should do so, hut this general manner of inquiry is improper and 
unfair to the witnes. 

By Mr. Merillat : 

Q. Now, we ask you, Mr. Meehan, to examine paragraph four of 
the bill and paragraph four of your answer and ask you to make any 
explanation that you see fit regarding the same. 

Mr. Davis: The witness is advised that at this time and under the 
circumstances he is not obliged to make this examination, and counsel 
for the plaintiffs is requested to point out any supposed failure of 
the witness’ answer to meet the allegations of the paragraph, or 
anything else in the hill, or to point out any statements in 

433 the answer supposed to be in conflict with the testimony of 
the witness and interrogate him respecting the same. 

Mr. Merillat: Counsel thought he had specifically pointed out 
that that was the objection. 

Mr. Davis: The paragraph of the hill referred to does not mention 
or refer to the witness in any way, hut contains a series of allegations 
affecting others, respecting which the witness has answered as a 
defendant that lie denies any knowledge of those allegations and calls 
for strict proof thereof, wherefore it is apparent that there is no issue 
possible in the premises. 

By Mr. Merillat: 

%j 

% 

Q. We ask the witness to answer the question. A. I am answering 
the question as it is answered there because it is a general question 
and does not apply to me. You are evidently after the fellows who 
organized the fifty-seven syndicate shares and I had nothing to do 
with that. 

Q. Did you know at the time your answer was made that you had 
received a certain profit by the organization of the syndicate? A. I 
told you awhile ago that I did not regard it as a profit. 

Q. What did you regard it as if you did not regard it as a profit? 
A. I did not regard it as anything. I did not understand it that 
way. You put the question to me as cash. You are trying to make 
out a profit. 

Q. If you had not received this credit or dividend you 

434 would have had to pay the cash out of your pocket to dis¬ 
charge the encumbrance? A. Assuming that that was the 

case I would have received more than 5 % shares. Probably I would 
have received seven or something like that. 

Q. Were you aware of the basis of the formation of the syndi¬ 
cate of fiftv-seven shares? A. No, sir. 

Q. Were you aware prior to the time you made your answer that 
each of those ten shares had paid five hundred dollars as a down- 
payment per share? A. I may have at one time. I do not know that 
they did because the money did not pass through my hands and I 
knew nothing about that transaction and I don’t know whether they 
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paid it or not. Something put on paper may be true and may not 
l>e true. T could not tell whether there was five thousand dollars or 
not paid to whomever it was supposed to be paid and how it was dis¬ 
tributed. I cannot answer that. 

Q. You were perfectly able to understand this paper marked 
“FitzSimons Exhibit A-2” called the Memoranda of Sale? You 
knew what that meant, did you not? A. 1 do not know unless you 
call mv attention to number *2. What is it? 

* 

Q. You were perfectly able to comprehend that paper and that 
represented to you a profit? A. I presume I comprehended that 
paper at the time I got it whenever I got it. 

Q. When you consulted with counsel did you make any state¬ 
ment with reference to the fact that there had been this profit? 

435 A. No, sir, I did not. 

Q. Bv whose or to whose order were these notes that you 
gave in payment of assessments drawn? A. David D. Stone. 

Q. Had you a running account with David D. Stone? A. I did. 

Q. Did the notices that came to you say that you were to make 
your checks payable to David D. Stone and George W. Driver, 
trustees? A. On these notes? The curtailment of the notes? 

Q. No. sir. I refer to the time when the assessments fell due in 
September, 1891. Did you receive notice of an assessment with direc¬ 
tions to make the check to David D. Stone and George W. Driver, 
trustees? A. No, sir, I never got one from them. Never from David 
D. Stone or George W. Driver. I have no recollection of it. 

Q. Did you ever receive a paper such as this which I now hand 
you marked exhibit “G. W. D. 6,” calling for the payment of the 
amount due on the encumbrance in September? A. If I did I have 
no recollection of it. I haven’t it among my papers. 

Q. I wish you would now state- A. But I paid that amount, 

fifteen dollars interest, 

Q. Were you at that time also indebted to David D. Stone on 
account of your purchase of the share originally? A. Yes, sir. 

Q. Was there a running account between you? A. Oh, yes, 

sir. 

436 Q. Between you and Stone? A. Between me and Stone 
from the time I went in June, 1891, until May, 1893. 

Q, Did it include other transactions as well? A. No, sir. 

Q. You never received from David D. Stone an actual transfer 
of this syndicate certificate of his to you prior to your paying this 
note of three hundred dollars? A. No, sir. 

Q. Did you ever receive a transfer of the certificate? A. No, sir, 
I have no recollection of it. I never saw that paper. If there was 
one he must have held it as collateral. 

Q. As I understand the matter he held it and he called on you 
as assessments came due and you made those by notes to Stone’s 
order? A. I do not say he held it. I say it is probable. I never 
saw it and haven’t got it. I bought it and not having paid for it 
in full and having a running account he must have kept it. I 
never saw one of those papers. 
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Mr. Davis: As to the rest of the question, you were asked if 
you paid Stone by notes which you curtailed from time to time. 

A. Yes, sir, I paid them right along until we closed out in May, 
1893. 

By Mr. Merillat: 

Q. You had not paid for the matter fully in September, 1891, 
when this first assessment came due after you had become 

437 a shareholder? A. What is the amount of it? 

Mr. Davis: The question is objected to as already several times 
having been answered, the witness having stated that he did not 
pay in full to Stone until May, 1893. 

Mr. Merillat: That would apply on both accounts. 

Mr. Davis: Yes, sir, on both accounts. 

Witness: Now, what is your question. 

By Mr. Merillat: 

Q. My question is, whether or not you had paid Stone the full 
amount due by you on your purchase of the share from him at the 
time there fell due the assessment of $15.00? 

Mr. Lyon: When was that? 

Q. (continued). Shown in the paper of September 8, 1891, 
signed by David I). Stone and George W. Driver, trustees? A. 
You mean the fifteen dollars my share? 

(Hereupon the question was read to the witness.) 

A. No, sir. 

Q. Then there was still an open running account between you 
and Stone? A. Yes, sir, I have told you twice. There was a run¬ 
ning account between Stone and me from June, 1891, until May 
12, 1893. 

Q. All of these dealings and these checks were on account of per¬ 
sonal dealings between yourself and Stone? A. Account of that 
interest—his interest. 

By Mr. Lyon: 

Q. His interest in the property? A. Yes, sir. 

438 By Mr. Merillat: 

Q. You were not attempting in any wise in these checks to com- 

e y with anything between the trustees and yourself, but rather 
tween Stone and yourself? A. It would appear so. I bought 
it from him and he was looking to me and he evidently fixed it 
with them. 

Q. You were looking to him to keep your interest alive and 
properly protected until it was fully paid? A. I got the notes, 
but I did not get that letter of that fifteen dollars. 

Q. You were looking to Stone to keep your interest alive and 
paid up and protected? A. No, sir, Stone was looking to me to 
keep it alive and paid up. 

Q. You were looking to Stone, were you not, to keep this in¬ 
terest in this syndicate properly protected and he, on his part, was 
28—2414a 
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looking to you to pay him from time to time until such time as 
the full amounts due were paid up? A. I presume that would be 
one way of putting it. 

Q. For how long a time have you known Mr. Driver? A. I don’t 
know exactly, but I did not know Mr. Driver in those days nor 
Mr. FitzSimons. I learned to know both of them afterwards. 

Q. At this meeting had at Oppenheimer’s Hall was there a propo¬ 
sition to make Mr. White a trustee? A. Mr. White said so. I 
heard his testimony. 

Q. Is that correct? A. I don’t remember that fact. 

Q. Did you not say in your direct examination that it 

439 was first proposed to make Mr. White trustee and afterwards 
you were made trustee? A. No, sir, I said that Mr. White 

said that Mr. Fitz Simons named him for trustee. Whether that 
is true I do not remember now. I know 1 named Mr. Driver. 

Q. Did you not say that afterwards that Mr. Driver would not 
have it and that Mr. White was proposed? A. No, sir, I don't 
think so. 

Q. x\re you quite confident of that? A. Yes, sir. 

Q. Was anything said at that meeting at Oppenheimer’s Hall 
by Mr. White that he had heard the report that there had been a 
rake-off in the organization of the syndicate? A. I don’t recall it 
if there was. 

Q. That is the best answer that you have, that you do not re¬ 
call it? A. Yes, sir. I don’t remember that. It is possible he 
said something about it, but I don’t remember the words. 

Q. Did Mr. Driver have anything to say at that meeting at Op¬ 
penheimer’s Hall? A. He declined the nomination. 

Q. Did he have anything else to say? Did he deny that he made 
any rake-off? A. Not that 1 recall. 

Q. With which members of the syndicate of eight were you ac¬ 
quainted in 1891? A. When do you mean? 

Q. In 1891? A. As I said I don’t think I was acquainted 

440 with any of them personally. 

Q. I will name them over to you. The principal mem¬ 
bers were David D. Stone- A. Well, of course- 

Mr. Davis: I suggest that counsel name the various members of 
the syndicate and take the witness’ answer as to each. 

By Mr. Merillat: 

Q. You knew David D. Stone of course? A. Of course, I bought 
his share. 

Q. Timothy D. Keleher? A. No, sir, I don’t think I knew 
- Keleher at that time. 

Q. Abel Hart and George W. Driver or Mr. Fitz Simons? A. 
No, sir, I did not know either of them at the time I bought my 
share. I think I learned to know these gentlemen afterwards. 

Q. Had you any knowledge prior to receiving your certificate 
of 5%th- shares that a sale of the property was impending? A. 
No, sir. 

Q. Do I understand that these parties when they formed the 
syndicate of fifty-seven shares did so without consulting you orj 
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learning your willingness to sell or anything? A. What do you 
mean by parties? 

Q. I mean either Mr. Stone or any one else. A. I have no 
knowledge of it. 

441 Q. Do I understand that they simply closed out the 
transaction and sent you 5%th- shares together with a state¬ 
ment without anything more; without ever getting any consent or 
assent on your part? A. They did not get any consent or assent 
from me to do what they did. I was not at any meeting or ad¬ 
vised of any meeting or attended any meeting to form that syn¬ 
dicate and knew nothing about it. 

Q. These syndicate shares, Mr. Meehan, all seem to bear the even 
date of December 8, 1891. Do I understand the receipt of your 
shares was the first knowledge you had that this property had been 
sold and transferred to another syndicate? 

Mr. Davis: The question is in error in assuming that the syn¬ 
dicate shares of the fif tv-seven svndicate bear that even date. Cer- 
tain of them that are in evidence are dated in January, 1892, and 
all of them have not been offered in evidence so that no assump¬ 
tion as to their date can be indulged in. 

Mr. Merillat: Counsel will withdraw that question and ask 
this, noting that there is a certificate to Mr. Meehan here. 

By Mr. Merillat: 

Q. Mr. Meehan, do I understand that the first knowledge that 
you had of the formation of this syndicate and that this property 
in which you were interested had been transferred and conveyed was 
on or subsequent to January 23, 1892, the date when you appear 
to have received certificate number 11. A. I will answer 

442 no to that question, as I understood, before I had any knowl¬ 
edge of the formation of that fifty-seven syndicate which 

you speak of. I was not consulted one way or the other and knew 
nothing about it. 

Q. And the parties formed and had undertaken to transfer your 
interest without consulting you or even advising you that they 
were undertaking to do so? A. Evidently. 

Q. Did you make any protest to them that you were entitled to 
be heard in this matter? A. I don’t think I did after receiving 
those certificates. I guess it would have done no good. 

Q. My question is, whether you did make any protest or objec¬ 
tion? A. I have no knowledge that I did. 

Q. Did you go to inquire or consult with them as to how it was 
done without your learning anything about it? A. I don’t think so. 

Q. Did you make any inquiry as to what that $725.00 commis¬ 
sion was for or why that was paid out? A. I have no knowledge 
now in the matter. It has been so long that I don’t remember that. 

Q„ Did you accept your credit of $496. as stated there? A. I 
accepted that statement as made out ; yes, sir. 

Q. Did you accept the money that was called for? A. Accept 
the money? 

Q. Did you accept the credit? 
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Mr. Lyon : He just said he did. 

A. I accepted the statement as it was sent to me, whatever that 
indicated, for my assessment. 

443 Q. When your next assessment fell due to remove the en¬ 
cumbrance of $11,600. that was due upon the property, or 

the part that was paid off, did you transmit your full amount or 
the amount less this credit of $496.00? A. I transmitted the 
amount that was called for by the notes; that is, in notes. I had 
a number of notes that were running with Stone and I paid mine 
that way. 

Q. You did not undertake to pay over this $496? A. I under¬ 
took to do just what those assessments called for. 

Q. Now, when you received this paper “Fitz Simons A-2”, you 
understood, did you not, that it represented a profit to you in this 
transaction? A. Well, now, Mr. Merillat, you asked me that ques¬ 
tion a couple of times. 1 will answer you now again, that we ac¬ 
cepted that paper with full faith and credit on its face, calling for 
$101.68 as my portion and swallowed the rest. Took the whole 
thing. 

Q. You understood that you were receiving, did you not, your 
share of this five thousand dollars, less the expenses? A. I have 
answered vou. 

%j 

Mr. Merillat: You better have the question read to him again. 
You can make the same answer, but in fairness to yourself you 
ought to hear the question read. 

Mr. Davis: The witness has already several times stated. 

Mr. Merillat: He has not answered this question. 

Mr. Davis: The witness has already several times stated that he 
took the paper at its face and that he paid the amount called 

444 for from him according to the paper and we think this is 
a complete answer to this question. 

Mr. Merillat: Now read the question. 

(Hereupon the question was read.) 

Bv Mr. Merillat: 

Q. (Continuing:) Less the amount deducted as expenses in this 
re-syndicating? A. I do not know' as I did understand it in that 
way. As I said I understood my assessment was $101.68. 

Q. You understood that your assessment was $101.68 because 
they had paid on your account $496.16 in this other way, namely, 
out of this $3800.00? A. it is stated there, but whether that is the 
actual fact—I had no personal knowledge of it. I was not present 
and I had nothing to do with that division of that five thousand 
dollars as you call it. I do not know' how it w T as obtained. 

Q- Do you mean to say you did not understand that you were 
profiting to the extent of y 8 th of five thousand dollars, less ex¬ 
penses, by reason of the re-syndicating of this property? A. Well, 
I have just now answered you. 

Q. Did you ever know that Mr. Brunemer had offered to take 
this property for sale? A. No, sir. 
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Q. To do whatever was necessary in order to sell it, whether by 
way of advertising or otherwise, and sell it off in lots. A. No, 
sir. 

445 Q. Did your co-trustee, Mr. FitzSimons, ever acquaint you 
with that fact, and ask you whether he should permit Rrune- 

mer so to do? A. I think he did speak to me about that and I was 
perfectly willing to do it, but Mr. Brunemer, did not, as far as I 
know- 

Q. Did you tell Mr. FitzSimons anything when he told you that 
Mr. Brunemer had made such a proposition? 

Mr. Davis: It is objected to as irrelevant and immaterial wholly. 
A. What did I say after FitzSimons told me that? 

Q. Yes, sir. A. I say I think he did, but I am not certain, and if 
he did I was willing he should sell it as I was anybody should sell it. 

Q. Have you any positive recollection as to whether Mr. FitzSim¬ 
ons did or did not tell you that Brunemer wanted to sell it off in 
individual lots? A. I told you I think so. I am not positive on that. 
I think Mr. FitzSimons did say so. I went to see Mr. Brunemer 
about it myself. 

Q. When was it? About how long? A. It was about a couple of 
years after I was elected trustee. That is my recollection. 

Q. You were elected in what year? A. 1900. 

Q. You think it was then about 1903 or 1902? A. Somewhere 
along there. I cannot set the date. 

Q. Mr. Brunemer told you then, you say, that he was going 

446 to California to look after some oil interests of his? A. Yes, 
sir. 

Q. You are quite positive it was California? 

Mr. Lyon: What difference does that make? 

Mr. Merillat: It might make a good deal. 

A. If you want to be more particular I will have to grant that it 
was somewhere where they have oil. They have oil in Oklahoma. 
It may possibly have been there. It was in the West anyhow. I 
got the impression that it was California. That may be because he 
was there last summer. 

PETER J. MEEHAN. 


Signed for the witness bv me by consent this 1st dav of November. 
A. D. 1910. 


EDWIN L. WILSON, Examiner. 


Hereupon the further taking of testimony in this cause and on 
this behalf was adjourned to meet again on Thursday, October 20, 
1910, at 2.30 P. M. at the law offices of Messrs. Lyon & Lyon, Evans 
Building. 

EDWIN L. WILSON, Examiner. 
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447 Washington, D. C., October 20 th, 1910. 

Met pursuant to adjournment as next hereinbefore noted at 2.30 
P. M. at the law offices of Messrs. Lyon Lyon, Evans Building, for 
the purpose of taking additional testimony on behalf of the de¬ 
fendants. 

Present: 

Messrs. Chas. II. Merillat and M. N. Richardson on behalf of the 
plaintiffs; 

Messrs. Henry E. Davis and Simon Lyon on behalf of the de- 
fen da u ts; 

Examiner; the defendants Meehan and Driver in person and wit¬ 
nesses. 


Whereupon E. Southard Parker, produced as a witness on behalf 
of the defendants, and after being duly sworn, testified as follows: 

By Mr. Davis: 

Mr. Parker, your name is E. Southard Parker and you live here 
in Washington? A. Yes, sir. 

Q. How long have you been living in Washington? A. I have 
l>een here twenty-two years. 

Q. And you know Mr. Brainard H. Warner, who is present here 
today? A. Yes, sir. 

Q. And have known him for a number of years? A. Yes, sir. 

Q. 1 show you a paper heretofore offered in evidence in the cause 
in which we are proceeding and marked “FitzSimons Exhibit 
448 A-5.” 1 show you the back of this paper and invite your 

attention to the signatures of B. II. Warner and E. S. Parker. 
Whose signatures are those? A. That is mine and that is Mr. War¬ 
ner's signature. I think he wrote it. It looks like it. I am sure it 
is mine. 

Q. Under those two names it says: “Pay J. Emory Bair, CashT or 
order; Warner & Parker, trustees.” In whose hand writing is that? 
A. Mine. 

Q. That note is for a thousand dollars. I show you another one 
marked exhibit “FitzSimons A-6.” 

Mr. Merillat: Are the endorsements all alike? 

Mr. Davis: Yes, sir. 

Mr. Merillat: We agree that one answer can be taken for all. 

Mr. Davis: All right. 

By Mr. Davis: 

Q. Mr. Parker, who was J. Emory Bair, cashier? A. He is cash¬ 
ier of the Gettysburg National Bank. 

Q. How does the names of Mr. Warner and yourself happen to l>e 
on those two notes? A. It came to me through Mr. Warner and I 
had it discounted at the Gettysburg National Bank and got the pro¬ 
ceeds of the note from the cashier. 

Mr. Davis: That is all. 


GEORGE W. URtVER VS. JAMES H. BRUNEMER ET AL. 


223 


Cross-examination. 

By Mr. Merillat: 

Q. For whom were you trustees? A. Trustees of the note? 

449 You mean Warner and Parker, trustees? 

Q. Yes, sir. A. That was a trading name that Mr. Warner 
and I had. 

Q. Did you have any books? A. No, sir, we did not have any 
books. We took some paper and the paper we handled simply 
showed the transaction. 

Q. Were you interested together in what is known as the Pet- 
worth Syndicate, or any other syndicates about that time? A. I 
had an interest in the Petworth svndicate and I think Mr. Warner 
had too. 

Q. You have been a bank president and man of affairs a good 
many years? A. Yes, sir. 

Q. And never had any books or kept any books? A. Not with 
Mr. Warner and myself. 

Q. Did you have many transactions together, you and Mr. War¬ 
ner? A. Yes, sir, we had quite a good many. 

Q. What evidences of the state of the accounts between you and 
him did you have, if you did not keep any books? A. Our liability 
on the notes shows our relation to the transaction. Our names 
were on the notes. 

Q, Were you and Mr. Warner among the managing committee 
of the Petworth syndicate? 

Mr. Davis: This is objected to as irrelevant and immaterial and 
not cross examination. 

450 Mr. Lyon : It certainly has nothing to do with the issues 
in this case. 

A. I had nothing to do with it. 

Q. How did you come to get this note from Mr. Stone. What is 
the consideration? A. I seemed to have gotten it from Mr. Warner. 

Q. Do you know when you got it? A. I don’t know. There is 
no date on there. It does not show. 

Q. Do you know what you paid for it? A. I have not the slight¬ 
est idea. 

Mr. Merillat : We object to the testimony as incompetent, irrele¬ 
vant and immaterial to any issue in this cause, the gravamen of 
which is fraud in the organization of the present syndicate; further¬ 
more that there is no showing that there was any consideration mov¬ 
ing at the time of the issuance of that note or the placing of the deed 
of trust on record for an alleged indebtedness, none having been given 
as shown by Mr. Burkett’s testimony. 

E. SOUTHARD PARKER. 

Signed for the witness by me by consent and agreement of coun¬ 
sel, this 31st day of October, A. D. 1910. 

EDWIN L. WILSON, 

Examiner. 
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451 Brainard II. Warner, produced as a witness on behalf of 
the defendants, and after being duly sworn, testified as fol¬ 
lows : 

Mr. Merillat: It is considered, I suppose, that the objections to 
Mr. Parker's testimony can apply to similar questions in Mr. War¬ 
ner’s examination? 

Mr. Davis: Certainly. 

By Mr. Davis: 

Q. Mr. Warner, I show you exhibits “FitzSimons A-5” and “Fitz- 
Simons A-(5,” concerning which Mr. Parker has just been interro¬ 
gated, and ask you if you identify the signatures of B. II. Warner 
and E. 8. Parker thereon? A. Yes, sir. 

Q. Whose are they? A. B. H. Warner and E. 8. Parker. 

Mr. Merillat: We admit it. 

Bv Mr. Davis: 

Q. You are the B. H. Warner? A. Yes, sir. 

Q. Do you recognize the hand writing of the endorsement: “Pay 
J. Emory Bair, Cash’r, Warner and Parker, trustees?” A. I do. 

Q. Can you state the circumstances under which those endorse¬ 
ments were put on those notes and why? A. I could not any fur¬ 
ther than Mr. Parker has stated. 

Q. What do they indicate? 

Mr. Merillat: We object to that. They speak for themselves. 

452 Mr. Davis: Go ahead, Mr. Warner. 

A. They speak for themselves. 

Q. Why did you put the names on the paper? A. So as to get 
the money on them. 

Q. From whom did you get the notes? A. I could not tell you 
now. I suppose from Mr. Stone. 

Mr. Merillat: I object to the supposition. If the witness has 
any knowledge he can state it, or if he has any independent recol¬ 
lection at all. 

A. (continued). I cannot remember accurately, but I have no 
doubt I got them from Mr. Stone. 

Q. What is the significance of Warner and Parker, trustees, on 
there? A. We just kept our account in that way. It was merely 
for that purpose. 

Q. Do you know what became of the notes after you put your 
names on them? A. I judge they went to J. Emory Bair, cashier. 

Q. He was cashier of what? A. Gettysburg National Bank. 

Q. You may state, Mr. Warner, whether or not you and Mr. 
Parker paid for those notes? 

Mr. Merillat: We object unless the witness can state of his 
personal knowledge, and on the further ground that if he has books 
that the books are the best evidence. 

Mr. Davis: I will ask you that. 
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Hereupon the question was read. 

A. Certainly. 

Cross-examination. 

By Mr. Merillat: 

453 Q. How much did you pay for the notes? A. I have not 
the least idea. 

Q. You were formerly president of a bank and trust company in 
this city? A. Yes, sir. 

Q. Mr. Parker has been president of banks in this city? A. He 
said so. 

Q. You know that he has been, don’t you? A. It is a matter of 
common report. 

Q. Did you keep any books that will show these transactions? A. 
No, sir. 

Q. Have you any books of the date of 1893—the date of Novem¬ 
ber, 1890. Have you books of the year 1890 showing your affairs? 
A. I must have them somewheres; yes, sir. 

Mr. Merillat: We move that all of the testimony of this wit¬ 
ness be stricken out on the ground that it is apparent that there are 
books which ought to contain some evidences with reference to this 
and that the witness has no personal recollection of the matter. 

Q. Have you any independent personal recollection concerning 
this matter at all, or this transaction? A. I have been trying to 
recall it, but I cannot do it. I cannot do it. 

Q. Do you know whether or not the same appears in any form in 
your books? Have you made any examination to ascertain the 
same? A. No z sir, I did not know what I was coming here 

454 for. 

Q. Have you any books or records of any dealings in which 
E. S. Parker and B. H. Warner were trustees? A. Do you mean to 
keep an accurate account? 

Q. I mean have you any book of account anywheres in which 
there are entries under the designation of E. S. Parker and B. H. 
Warner, trustees? A. I have no doubt I have some books. 

Mr. Merillat: We call for the production of the books. 

Mr. Davis: Unless there is a better specification- 

Witness: It is a very hard matter to find those books. 

Mr. Davis: Unless there is a better specification the same is ob¬ 
jected to as insufficient. 

By Mr. Merillat : 

Q. Do you know T whether or not those books will contain any 
reference to this matter under that designation? A. I have not the 
least idea. 

Q. Under the same designation contained on the back of the notes? 
A. I have not the least idea about that. 

Q. In other words, as I understand the situation, you do not 

29—2414a 
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know whether your books will show any information, or contain any 
information rather, upon this subject at all, and you have no recol¬ 
lection whatever regarding the matter other than that is your signa¬ 
ture? A. That is all. 

Redirect examination. 

By Mr. Davis: 

Q. Mr. Warner, at the time of the date of this note 1890, 
455 and the two years succeeding, how extensively were you and 
Mr. Parker interested in joint transactions? A. Well, very 
extensively. What year was this. 

Mr. Davis: November 1, 1890. to November 1, 1892. 

BRAINARD II. WARNER. 


Signed for the witness by me by consent and agreement of coun¬ 
sel, this 31st day of October, A. D. 1910. 

EDWIN L. WILSON, 

Examiner. 


Charles P. Stone, produced as a witness on behalf of the de¬ 
fendants, and after being duly sworn, testified as follows: 


By Mr. Davis: 


Q, Mr. Stone, your name is Charles P. Stone? A. Yes, sir. 

Q. You are of the corporation of Stone and Fairfax? A. Yes, 


sir. 

Q. Did you know David D. Stone? A. Yes, sir, my father. 

Q. He was your father? A. Yes, sir. 

Q. Is he living or dead? A. He has been dead about six years. 
Six years in March last. 

Q. What was your father’s occupation? A. Real estate broker. 

Q. In 1890 where was his place of business? A. 806 F 
Street. 

456 Q. This city? A. Yes, sir. 

Q. Do you know Edward P. Burkett? A. I do. 

Q. Was he at any time employed in your father’s office? A. Yes, 
sir, he acted as a salesman in the office. 

Q. During the years 1890, 1891 and 1892, along there, were you 
employed or engaged at your father’s office? A. Yes, sir. 

Q. In what capacity? A. As a salesman. 

Q. I show you papers offered in evidence in this cause and 
marked “FitzSimons A-5,” “FitzSimons A-6,” “FitzSimons A-7 Vo” 
and “FitzSimons A-8 1 /^” and ask you to look at the signature of 
Charles P. Stone upon each. Whose signatures are those? A. Well, 
I would say they are mine. 

A. I show you the following endorsements on these papers re¬ 
spectively: on exhibit “FitzSimons A-5,” David D. Stone. Whose 
hand writing is that? A. That is similar to his. 

Q. That is your father’s? A. Yes, sir. 

Q. And on “A-6” the same? A. That is similar to his signature. 
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Mr. Merillat : We are perfectly ready to admit that they are his 
signatures. 

Mr. Davis: All right. 

By Mr. Davis: 

457 Q. Mr. Stone, have you any recollection of the circum¬ 
stances under which you gave those notes, purporting to be 

secured, as you will observe, by deed of trust on lots 10, 11 and 12 
and part, of 9 in subdivision of tract of land called “Friendship” in 
the County of Washington? A. I have no recollection. 

Q, Do you mean you have no recollection of the execution of those 
notes? A. No, sir, I have not. 

Q. Why, if you can give a reason. 

Mr. Merillat: We object to the cross examination of his own 
witness. 

Mr. Davis: Answer, Mr. Stone. 

A. I was not financially interested in any transaction at that time 
whereby I would give any notes. I presume it was done for matter 
of convenience. 

Q. For whose convenience? 

Mr. Merillat: We object unless the witness can state of his own 
independent recollection. 

Mr. Davis: When a witness is asked a question without qualifica¬ 
tion he is supposed to be inquired of as to what he personally knows 
and not otherwise. 

Mr. Merillat : The witness does not know. 

A. I would say, Mr. Davis, that I would not have signed for any 
one else. 

By Mr. Davis: 

Q. Now, Mr. Stone, do you know anything about any practice, if 
there were any such, of your father in dealing with property pass¬ 
ing through his office with special reference to the question 

458 in whose name or names title would be taken? A. Well, 
he used a good many parties at different times to hold title 

for him. 

Cross-examination. 

By Mr. Merillat: 

Q. How long a time have you known George W. Driver, Mr. 
Stone? 

Mr. Davis: That is objected to as irrelevant and immaterial and 
not cross examination. 

A. I would say in the neighborhood of twenty years. 

Q. Were you acquainted with him in and about the years 1890 to 
1892? A. Yes, sir. 

Mr. Davis: Let it be understood that the objections heretofore 
interposed shall apply to this entire line of inquiry, and to each and 
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every question propounded thereunder and answer made in the 
course thereof. 

Mr. Merillat: It is so stipulated, not only as to the inquiries as 
to Mr. Driver, but any other defendants. 

By Mr. Merillat: 

Q. In and about the years 1800 to 1891 you were salesman in 
your father’s office, were you not? A. Yes, sir. ? 

Q. Did you ever see Mr. George W. Driver in your father’s office 
in and about that time? A. Well, 1 think I did. 

Q. Can you say whether or not you saw him there fre- 

459 quently or otherwise? A. I think about that time Mr. Driver 
and others interested in the investment at Arundel-on-the- 

Bay came in there. They used to meet in my father’s office fre¬ 
quently. 

Q. Do I understand from your answer that at or about the time 
of the business transaction in which your father and Mr. Driver were 
jointly interested and known as Arundel-on-the-Bay project that 
there were frequent meetings in your father’s office at which Mr. 
Driver was present? A. I do not know about meetings, but they 
would pass back and forth through the office when I would be there. 

Q. That was in the early days of the Arundel-on-the Bay trans¬ 
action? A. I would think so; yes, sir. 

Q. Mr. Driver, then, as I understand, was frequently in and about 
the office at that period of time? A. Yes, sir. 

Q. Can you state approximately when it was that the Arundel- 
on-the-Bay transaction occurred? A. No, sir, I do not know the 
date. 

Q. Was it not around about 1890? A. I should think it was 
within two or three years of that time, one way or the other. 

Q. Were they also interested together in a syndicate of land out 
here near the American University, sometimes called the Wesley 
Park syndicate? A. That I do not know for sure. 

460 Q. Well, were they? A. I have heard that they were, 
but that is all I know about it. 

Q. Was this syndicate organized at or about the date or the same 
time as the Arundel-on-the-Bay proposition? A. I do not know. 

Q. Do you know Edwin C. FitzSimons? A. Yes, sir. 

Q. How well acquainted with him were you in about 1890 and 
1891? A. I used to meet him every now and then at the office. 

Q. Was he ever in real estate business, and, if so, how near to 
vour father’s office? A. I don’t know about his being in the real 
estate business. 

Q. Was he in and about your father’s office in the years 1890 and 
1891? A. Well, I could not say as to the years, I do not know. 

Q, Was there a period of time many years back when he was fre¬ 
quently in your father’s office? A. Oh, I have seen him there quite 
a number of times. How many times I do not know. 

Q. Did you ever see him and Mr. Driver in there at the same time 
according to your recollection? A. I don’t remember ever seeing 
them in there at one time. 
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Q. Can you at this period of time say whether they were 

461 or were not? Have you any independent recollection? A. 
I could not say whether they were. I do not remember. 

Q. Have you any independent recollection that they were in there 
at the same time? A. No, sir, I do not know. 

Q. Do you know Mr. Meehan? A. Yes, sir. 

Q. Were you acquainted with him in and about 1890 or 1891? 
A. Yes, sir. 

Q. Was he in and about your father’s office frequently in those 
years? A. Yes, sir, I should say he was. 

Q. Do you know Abel Hart and Timothy D. Keleher? A. Yes, 
sir. 

Q. Were they likewise in and about your father’s office fre¬ 
quently around 1890 and 1891? A. Yes, sir. 

Q. Have you any recollection of seeing Hart or Keleher there 
about the same time of seeing Mr. Driver? A. No, sir, I do not re¬ 
call that. 

Q. Have you any recollection on the subject one way or the 
other as to whether they did come in at the same time? A. No, sir, 
I have no recollection of seeing them there at one time. 

Q. Were you acquainted in 1890 or 1891 with the fact that 

462 George W. Driver was a trustee with your father in what is 
known as the Yeslev Park svndicate? A. I was not. 

t j 

Q. Who handled the syndicate transactions, if you know, in your 
father’s office? A. Himself T think. 

Q. Was he not interested in a number of syndicates about that 
time? A. Yes, sir, I think so. 

Q. In how many, if you know, or say as far as your knowledge 
goes, was Mr. Driver connected or interested in any way? A. Well, 
I do not know that. 

Q. What was the form of organization of this Arundel-on-the- 
Bav transaction? Was that sort of a svndicate? A. I was not at 
all familiar with that. I hadn’t anything to do with that at all. 

Q. Was Edward Burkett a man of any means in 1890 or 1891, 
so far as you know personally? A. I don’t know. 

CHARLES P. STONE. 

Signed for the witness bv me by consent and agreement of coun¬ 
sel, this 1st day of November 1910. 

EDWIN L. WILSON, Examiner. 

Hereupon the further taking of testimony in this cause and on 
this behalf was announced closed. 

EDWIN L. WILSON, Examiner. 
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463 “Defendants' Exhibit 1.” 

Deed. 

Recorded March 17, 1890, 1.53 p. m. 

Liber 1477, Folio 37 et seq. 

Charles H. Underwood et ux. 
to 

H. Lloyd Irvine. 

*/ 

This indenture, made this fifteenth (15th) day of March, in the 
year of our Lord one thousand eight hundred and ninety (1890) 
by and between Charles II. Underwood and his wife Lizzie W. 
Underwood of the City of Washington, and District of Columbia, 
parties of the first part, and II. Lloyd Irvine of the City and Dis¬ 
trict aforesaid, party of the second part. Witnesseth, That the said 
parties of the first part, for and in consideration of the sum of 
Ten ($10.00) Dollars, in lawful money of the United States, to 
them in hand paid by the said party of the second part, at and 
before the sealing and delivery of these presents the receipt whereof 
is hereby acknowledged have granted, bargained, and sold, aliened, 
enfeoffed, released, and conveyed, and do by these presents grant, 
bargain and sell, alien, enfeoff, release, and convey unto the said 
party of the second part, his heirs and assigns forever, the follow¬ 
ing described real estate situate in the County of Washington in the 
District of Columbia, to wit: All those certain pieces or parcels of 
land and premises known and distinguished as and being Lots 
Ten (10) Eleven (11), Twelve (12) and part of lot Nine (9) in 
Murdock’s subdivision of a tract called Friendship as said sub¬ 
division is recorded in the Office of the Surveyor of the District of 
Columbia in County Book District page 33 Described in two parcels 
as follows viz; First, beginning at the Southwest corner of 

464 lot Ten (10) thence with the South line of lot Ten (10) 
North 48 degrees East 56 perches to the West line of a re¬ 
served road thence North 21 Vi degrees West 23.76 perches, thence 
South 59Vi degrees West 52 perches to the North-West corner of 
said lot Eleven (11) in the East side of a reserved road thence 
South 16 degrees East 23 perches with said road, thence South • 
20Vi degrees, East. 12 perches with said road to the beginning. 
Second. Beginning at the Northwest corner of said lot Eleven (11) 
on the East side of road, thence Northerly with said road to the 
North West corner of said lot Twelve (12), thence Easterly with 
the North line of said lot Twelve (12), to the North west corner 
of said lot Nine (9), thence Easterly with the North line of Lot 
nine (9), to Thomas Wilson’s land thence Southerly with said 
Wilson’s West line 100 feet, thence Easterly 100 feet to a ditch, 
thence Southerly with said ditch to Addison’s land thence Westerly 
with said Addison’s lot to the East line of said first parcel above 


GEORGE W. DRIVER VS. JAMES H. HRUNEMER ET AL. 231 

described, thence Northerly with said East line to the North east 
corner thereof, thence Westerly with the North line of said first 
described parcel to the beginning, containing 18 acres more or less. 
Together with all the improvements, ways, easements, rights, priv¬ 
ileges, appurtenances and hereditaments to the same belonging, 
or in any wise appertaining, and all the remainders, reversions, 
rents, issues and profits thereof; and all estate, right, title, interest, 
claim and demand whatsoever, either at law or in equity of the 
said parties of the first part of. in to or out of the said pieces or 
parcels of land and premises. 

465 To have mid to hold, the said pieces or parcels of land 
and premises with the appurtenances, unto the said party of 

the second part, his heirs and assigns, to his and their sole use, 
benefit and behoof forever. And the said Charles H. Underwood 
and wife parties of the first part, for themselves and for their heirs, 
executors and administrators, do hereby covenant, promise and 
agree to and with the said party of the second party, his heirs and 
assigns, that they the said parties of the first part mid their heirs,, 
shall and will warrant and forever defend the said pieces or parcels 
of land and premises and appurtenances unto the said party of the 
second part, his heirs and assigns, from and against the claims of 
all persons claiming or to claim the same or any part thereof, by, 
from, under, or through them, or any of them, and all claims 
whatsoever and persons whomsoever. And the said parties of the 
first part, further covenant, promise and agree, to and with the said 
party of the second part, that they the said parties of the first part, 
and their heirs, shall and will at any and at all times hereafter upon 
the request and at the cost of the said party of the second part, his 
heirs or assigns, make, execute, deliver and acknowledge all such 
other Deed or Deeds or other assurance in law for the more certain 
and effectual conveyance of the said pieces or parcels of land mid 
premises and appurtenances, unto the said party of the second part, 
his heirs or assigns, as the said party of the second part, his heirs 
or assigns, or his or their counsel learned in law, shall advise, devise 
or require. In Testimony Whereof, the said parties of the 

466 first part, have hereunto set their hands and seals on the 
day and year first hereinbefore written. 

CHARLES H. UNDERWOOD, [seal.] 
LIZZIE W. UNDER WOO D. [seal.] 

Signed, sealed and delivered in the presence of 

S. A. TERRY. _ 

District of Columbia, To wit: 

I, S. A. Terry, a Notary Public, in and for the District aforesaid, 
do hereby certify, That Charles H. Underwood and Lizzie W. Un¬ 
derwood, of Washington, D. C., parties to a certain Deed, bearing 
date on the Fifteenth day of March, A. D. 1890, and hereunto an¬ 
nexed, personally appeared before me, in the District aforesaid, 
the said Charles H. Underwood and Lizzie W. Underwood, being 
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personally well known to me to be the persons who executed the said 
Deed, and acknowledged the same to be their act and deed, and the 
said Lizzie W. Underwood wife of Charles H. Underwood being of 
full age and being by me examined privily and apart from her 
husband, and having the Deed aforesaid fully explained to her, 
acknowledged the same to be her act and deed, and declared that 
she had willingly signed, sealed and delivered the same, and that 
she wished not to retract it. 

Given under my hand and Notarial seal this Fifteenth day of 
March, A. D. 1890. 

[notarial seal.] S. A. TERRY, 

Notary Public . 

467 Office of the Recorder of Deeds, 

District of Columbia. 

This is to certify that the foregoing is a true and verified copy 
of an instrument as recorded in Liber 1477, folio 37 et seq., one 
of the Land Records of the District of Columbia. 

In Testimony Whereof, I have hereunto set my hand and affixed 
the seal of this office this 13th day of October, A. D. 1910. 

[seal.] ‘ R. W. DUTTON, 

Deputy Recorder of Deeds, D. C. 


468 “Defendants' Exhibit 2.” 

T rust. 

Recorded March 17, 1890, 1.55 p. m. 

Liber 1477, Folio 40 et seq. 

H. Lloyd Irvine et ux. 
to 

Stone and Spearing, Trs. 

This indenture, made this Fifteenth (15") day of March in the 
year of our Lord one thousand eight hundred and Ninety (1890) 
by and between H. Llovd Irvine and his wife Henrietta D. Irvine 
of the City of Washington and District of Columbia, parties of the 
first part, and David D. Stone and Samuel J. Spearing of the City 
of Washington and District of Columbia, Trustees, parties of the 
second part. Whereas, the said H. Lloyd Irvine is justly indebted 
unto Charles H. Underwood in the full sum of Six thousand ($6,- 
000.00) Dollars, for which he has executed and delivered unto the 
said Charles H. Underwood his three certain promissory notes of 
even date herewith, each for the sum of Two thousand Dollars 
($2,000) and payable respectively in one (1) tw’o (2), and three 
(3) years, from the date hereof, with interest at the rate of six per 
cent (6%) per annum, payable semi-annually at the Columbia 
National Bank the same being deferred payments in the purchase 
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of the hereinafter described premises. And whereas, the parties of 
the first part, desire to secure the prompt payment of said debt, 
and the interest thereon, when, and as the same shall become due 
and payable together with all costs and expenses that may accrue 
thereon, Now, Therefore, This Indenture Witnesseth, That the, 
parties of the first part in consideration of the premises, and of one 
dollar lawful money to them, in hand paid by the parties 

469 of the second part, the receipt of which before the sealing 
and delivery of these presents is hereby acknowledged, have 

given, granted, bargained and sold, aliened, enfeoffed, released and 
conveyed, and do by these presents, give, grant, bargain and sell, 
alien, enfeoff, release and convey unto the parties of the second part, 
their heirs and assigns the following described land and premises, 
situate in the County of Washington and District of Columbia and 
designated as Lots ten (10), Eleven (11), Twelve (12) and part 
of lot Nine (9) in Murdoch’s subdivision of a tract called “Friend¬ 
ship*’ as said subdivision is recorded in the Office of the Surveyor 
of the District of Columbia in County Book District page 33, De¬ 
scribed in two parcels as follows viz: First. Beginning at the South¬ 
west corner of lot Ten (10), thence with the South line of lot Ten 
(10) North 48 degrees East 56 perches to the West line of a re¬ 
served road thence North 21 Vo degrees, West 23.76 perches, thence 
South 59 Y> degrees, West 52 perches to the Northwest corner of 
said lot, Eleven (11) in the East side of a reserved road, thence 
South 16 degrees, East 23 perches, with said road thence South 
20 V> degrees, East 12 perches with said road to the beginning. 
Second. Beginning at the Northwest corner of said lot Eleven (11) 
on the East side of the road, thence Northerly with said road to the 
Northwest corner of said lot Twelve (12), thence Easterly with 
the North line of said lot Twelve (12) to the Northwest corner of 
said lot Nine (9) thence Easterly with the North line of lot Nine 
(9) to Thomas Wilson’s land, thence Southerly with said Wilson’s 
West line 100 feet, thence Easterly 100 feet to a ditch, thence 
Southerly with said ditch to Addison’s land, thence West- 

470 erly with said Addison’s lot to the East line of said first 
parcel above described, thence Northerly with said East line 

to the Northeast corner thereof, thence Westerly with the North 
line of the first described parcel to the beginning, containing Eigh¬ 
teen (18) acres, more or less, together with all and singular, the 
improvements, ways, easements, rights, privileges and appurtenances 
to the same belonging, or in anywise appertaining, and all the estate, 
right, title, interest and claim, either at law or in equity or other¬ 
wise however of the parties of the first part of, in, to or out of the 
said land and premises. To have and to hold the said land, prem¬ 
ises and appurtenances, unto and to the only use of the party of 
the second part, their heirs and assigns, in and upon the trusts 
nevertheless, hereinafter declared, that is in trust to permit said 
H. Lloyd Indue and his heirs or assigns, to use and occupy the said 
described land and premises and the rents, issues and profits thereof, 
to take, have and apply to, and for his and their sole use and bene¬ 
fit, until default be made in the payment of the debt herebv secured 
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or any installment of principal or interest thereon, when and as 
the same shall become due and payable, or any proper cost, charge, 
commission, or expense, in and about the same. And upon the 
full payment of all of said debt and the interest thereon and all 
* other proper costs, charges, commissions and expenses, at any time 
before the sale hereinafter provided for to release and reconvey the 
said described premises unto the said II. Lloyd Irvine and his heirs 
or assigns at his or their cost. And upon this further trust upon 
any default or failure being made in the payment of the said 

471 debt or of any installment of principal or interest thereon, 
when and as the same shall become due and payable, or any 

proper cost, charge, commission or expense in and about the same, 
then and at any time thereafter, to sell the said described land and 
premises at public auction, upon such terms and conditions at 
such time and place, and after such previous public advertisement 
as the parties of the second part their heirs, or the trustee acting in 
the execution of this trust, shall deem advantageous and proper, 
and to convey the same in fee simple to, and at the cost of the pur¬ 
chaser or purchasers thereof, who shall not be required to see to 
the application of the purchase money, and of the proceeds of said 
sale or sales, Firstly to pay all proper costs, charges, and expenses 
including all taxes, general and special, due upon said land and 
premises at time of sale and to retain as compensation a commission 
of 5 per centum on the amount of the said sale or sales, Secondly, 
to pay whatever may then remain unpaid of the said debt, and the 
interest thereon, whether the same shall be due or not, and, Lastly, 
to pay the remainder of said proceeds, if any there be, to said H. 
Lloyd Irvine and his heirs, executors, administrators or assigns. 
And the said II. Lloyd Irvine and his heirs do hereby agree at their 
own cost, during all the time, wherein any part of the matter hereby 
secured shall be unpaid or unsettled to keep the said improvements 
insured against loss by fire in the name and to the satisfaction of 
the parties of the second part, who shall apply whatever may be 
received therefrom to the payment of the matter hereby secured 
whether due or not, and also to pay all taxes and assessments 

472 both general and special, that may become due on, or be 
assessed against said land and premises during the contin¬ 
uance of this trust, and that upon any default or neglect to so in¬ 
sure, or pay taxes and assessments, any party secured hereby may 
have said improvements insured and pay said taxes and assessments 
and the expense thereof shall be a charge hereby secured and bear 
interest at the same rate as the said indebtedness hereby secured. 
In Testimony Whereof the parties of the first part, have hereunto 
set their hands and seals on the day and year first hereinbefore 
written 

H. LLOYD IRVINE. [seal.] 

HENRIETTA D. IRVINE, [seal.] 

Signed, sealed and delivered in the presence of 
S. A. TERRY. 
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District of Columbia, To wit: 

I, S. A. Terry, a Notary Public in and for the said District of 
Columbia, do hereby certify that H. Lloyd Irvine and his wife 
Henrietta D. Irvine of the City of Washington and District of 
Columbia parties to a certain Deed, bearing date on the Fifteenth 
(15") day of March, A. D. 1890, and hereto annexed, personally 
appeared before me in said District of Columbia, the said H. Lloyd 
Irvine and his wife Henrietta D. Irvine being personally well known 
to me to be the persons who executed thesaid Deed and acknowl¬ 
edged the same to be their act and deed, And the said Henrietta D. 
Irvine, wife of H. Lloyd Irvine, being by me examined privily 
and apart from her husband and having the Deed aforesaid fully 
explained to her acknowledged the same to be her act and deed, and 
declared that she willingly signed, scaled and delivered the 
473 same, and that she wished not to retract it. Given under 
my hand and official seal, this Fifteenth day of March, A. D. 

1890. 

[notarial seal.] S. A. TERRY, 

Notary Public. 

Office of Recorder of Deeds, 

District of Columbia. 

This is to certify that the foregoing is a true and verified copy 
of an instrument as recorded in Liber No. 1477, folio 40 et seq., 
one of the Land Records of the District of Columbia. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of this office this 13th day of October, A. D. 1910. 

[seal.] R. W. DUTTON, 

Deputy Recorder of Deeds, D. C. 


474 Defendants' Exhibit 3.” 

Liber No. 1507, Folio No. 286 et Seq. 

Recorded July 22, 1890, at 10.56 A. M. 

H. Lloyd Irvine et Ux. 
to 

Charles P. Stone. 

Deed. 

This indenture, Made this Fifteenth (15") day of March, in the 
year of our Lord one thousand eight hundred and Ninety (1890) 
by and between H. Lloyd Irvine and Henrietta D. Irvine, of the 
City of Washington and District of Columbia, parties of the first 
part, and Charles P. Stone of the City of Washington, and District 
aforesaid, party of the second part. Witnesseth, That the said 
parties of the first part for and in consideration of the sum of Six- 
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teen thousand tive hundred ($16,500 00/) Dollars in lawful money 
of the United States, to them in hand paid by the said party of the 
second part, at and before the sealing and delivery of these presents, 
the receipt whereof is hereby acknowledged have granted, bargained, 
and sold, aliened, enfeoffed, released and conveyed, and do by these 
presents, grant, bargain and sell, alien, enfeoff, release and convey 
unto the said party of the second part, his heirs and assigns, forever, 
tiie following described real estate, situate in the County of Wash¬ 
ington, in the District of Columbia, to wit: All those certain pieces 
or parcels of land and premises known and distinguished as and 
being: Lots Ten (10), Eleven (11), Twelve (12), and part of lot 
Nine (9) in Murdock’s subdivision of a tract called “Friendship 
as said subdivision is recorded in the Office of the Surveyor of the 


District of Columbia, in County Book District, page 33. Described 
in two parcels as follows, viz: First. Beginning at the South- 

475 west corner of lot Ten (10) thence with the South line of 
lot Ten (10) North 48 degrees East 56 perches to the West 

line of a reserved road, thence North 21V 2 degrees West 23.76 
perches, thence South 59VL» degrees West 52 perches to the North¬ 
west corner of said lot Eleven (11) in the East side of a reserved 
road, thence South 16 degrees East 23 perches with said road, thence 
South 20V 2 degrees East 12 perches with said road to the begin¬ 
ning. Second. Beginning at the Northwest corner of said lot 
Eleven (11) on the East side of road, thence Northerly with said 
road to the Northwest corner of said lot Twelve (12), thence East¬ 
erly with the North line of said lot Twelve (12) to the Northwest 
corner of said lot Nine (9), thence Easterly with the North line of 
lot Nine (9) to Thomas Wilson’s land, thence Southerly with said 
Wilson’s West line 100 feet, thence Easterly 100 feet to a ditch, 
thence Southerly with said ditch to Addison’s land, thence West¬ 
erly with said Addison’s lot to the East line of said first parcel above 
described, thence Northerly with said East line to the Northeast 
corner thereof, thence Westerly with the North line of said first 
described parcel to the beginning. Containing Eighteen (18) acres 
more or less. Subject to an existing trust of Six thousand Dollars 
($6000) which the party of the second part hereby assumes and 
agrees to pay. Together with all the improvements, ways, ease¬ 
ments, rights, privileges, appurtenances and hereditaments to the 
same belonging, or in anywise appertaining, and all the remainders, 
reversions, rents, issues, and profits thereof, and all estate, 

476 right, title, interest, claim, and demand whatsoever, either 
at law or in equity, of the said parties of the first part, of, in, 

to, or out of the said pieces or parcels of land and premises. To have 
and to hold the said pieces or parcels of land and premises, with 
the appurtenances, unto the said party of the second part, his heirs 
and assigns, to his and their sole use, benefit and behoof forever. 
And the said H. Lloyd Irvine and his wife, Henrietta D. Irvine, 
parties of the first part for themselves and for their heirs, executors 
and administrators, do hereby covenant, promise and agree to and 
with the said party of the second part, his heirs and assigns, that 
they the said parties of the first part, and their heirs, shall and will 
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warrant and forever defend the said pieces or parcels of land and 
premises and appurtenances, unto the said party of the second part, 
his heirs and assigns, from and against the claims of all persons 
claiming or to claim the same or any part thereof, by, from, under 
or through them or any of them. And the said parties of the first 
part further covenant, promise and agree, to and with the said party 
of the second part, that they the said parties of the first part and 
their heirs, shall and will at any and all times hereafter, upon the 
request and at the cost of the said party of the second part, his heirs 
or assigns, make, execute, deliver and acknowledge all such other 
Deed or Deeds or other assurance in law, for the more certain and 
effectual conveyance of the said pieces or parcels of land and prem¬ 
ises and appurtenances, unto the said party of the second part, his 
heirs or assigns, as the said party of the second part, his 
■177 heirs or assigns, or his or their counsel learned in law shall 
advise, devisj or require. Tn testimony whereof, the said 
parties of the first part have hereunto set their hands and seals on 

the dav and vear first hereinbefore written. 

« «. 

H. LLOYI) IRVINE. [seal.] 

HENRIETTA D. IRVINE, [seal.] 

Signed, sealed and delivered in the presence of— 

S. A. TERRY. 

District of Columbia, To wit: 

I, S. A. Terry, a Notary Public in and for the District aforesaid. 
Do hereby certify, That H. Lloyd Irvine and his wife Henrietta I). 
Irvine, of the City of Washington, and District of Columbia, parties 
to a certain Deed, bearing date on the Fifteenth (loth) day of 
March, A. D. 1890, and hereunto annexed, personally appeared be¬ 
fore me, in the District aforesaid, the said H. Lloyd Irvine and his 
wife, Henrietta I). Irvine being personally well known to me to be 
the persons who executed the said Deed, and acknowledged the same 
to be their act and deed; and the said Henrietta D. Irvine, wife, of 
II. Lloyd Irvine, being of full age and being by me examined 
privily and apart from her husband, and having the Deed afore¬ 
said fully explained to her acknowledged the same to be her act and 
deed and declared that she had willingly signed, sealed and deliv¬ 
ered the same, and that she wished not to retract it. Given under 
mv hand and Notarial seal this Fifteenth dav of March, A. D. 1890. 

[notarial seal.] S. A. TERRY, 

Notary Public. 

478 Office of the Recorder of Deeds, 

District of Columbia. 

This is to certify that the foregoing is a true and verified copy of 
an instrument as recorded in Liber 1507, folio 286, et seq., one of 
the Land Records of the District of Columbia. 
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In testimony whereof I have hereunto set my hand and affixed 
the seal of this office this 12th day of October, A. I). 1910. 

[seal.] R. W. DUTTON, 

Deputy Recorder of Deeds, D. C. 

479 Memorandum. 

Defendants’ Exhibit “G. W. D. 1,” Declaration of Trust, Certifi¬ 
cate No. 1, issued to George W. Driver, for One (1) Share, is simi¬ 
lar to Plaintiff’s Exhibit “Brunemer A-l,” at page No. 276 of this 
transcript of record. 


Exhibit “G. W. D. No. 2.” 

Real Estate Office of David D. Stone, No. 806 F Street N. W. 

Washington, D. C., February 20 th, 1891. 
George W. Driver, Esq. 

My Dear Sir: I enclose statement of payment due March 15th 
on Tennallvtown property. I have sent each of the syndicate the 
same statement. 

Hoping you are in the enjoyment of good health. 

With best wishes, I am vours &c. 

DAVID D. STONE. 


480 Memorandum. 

Exhibit “G. W. D. 3” is similar to Plaintiff’s Exhibit “Fitz- 
Simons A-l” at page No. 212 of this transcript of record. 


Exhibit “G. W. D. No. 4.” 

Dictated. 

Real Estate Office of David D. Stone, No. 806 F St. N. W. 

Washington, D. C., April 4 th, 1891. 

Geo. W. Driver, Esq. 

• 

Dear Sir: The interest on $7,600, deferred payment on 18 
Acres, near Tennallytown and Methodist University grounds, for 
six months from Nov. 11th, 1890 will lie due May 1st, being $228. 
Your share, one eighth, is $28.50. Please remit several days be¬ 
fore hand. Oblige, 

Yours, &c., 


DAVID D. STONE. 
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481 Exhibit “G. W. D. No. 5.” 

Real Estate Office of David D. Stone, No. 806 ,F Street N. W. 

Washington, D. C., April 30th, 1891. 

Geo. W. Driver, Esq. 

Dear Sir: Please give my son check $28.50 being semi-annual 
interest on $7600, due May 1st as your share. 

Yours &c., 

DAVID D. STONE. 

Paid by check Thursday April 30th, 1891. 


482 Exhibit “G. W. D. No. 6.” 

Real Estate Office of David D. Stone, No. 806 F Street N. W. 
Dictated. 

September 8th, 1891. 

Geo. W. Driver, Esq., #605 Pa. Ave., N. W., City. 

Dear Sir: The semi-annual interest on $4,000, secured on 18 
Acres near Methodist University will be due Sept. 15th, next. 

The amount is $120, your share Vs, is $15. Please make pay¬ 
ment at this office so that the interest may be paid promptly. 

Yours &c., 

DAVID D. STONE, 

GEO. W. DRIVER, 

Trustees. 

(In Pencil:) Paid Sept. 15", 1891. 

483 Exhibit “G. W. D. No. 7.” 

Washington, D. C., Sept. 15th, 1891. 

Received of Geo. W. Driver, check $15 semi-annual interest on 
$4000 due 15th inst., Vs interest 18 Acres, near Methodist Univer¬ 
sity, D. C. 

DAVID D. STONE, 

Agt. for Trustees. 


Exhibit “G. W. D. No. 8.” 

Real Estate Office of David D. Stone, No. 806 F Street N. W. 
Dictated. 

Washington, D. C., September 10th, 1891. 
Geo. W. Driver, Esq., #605 Pa. Ave., N. W., City. 

Dear Sir : Enclosed find receipt from C. H. Underwood for check 
$120 interest on $4,000. The payment is receipted on the back 
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of the notes, in the usual way. I took this loose receipt for my own 
sati^f action 

There will l>e a payment of $1,000 and $*2,800, Nov. 1st, with in¬ 
terest on $7,000. The payment for each one will be $500. I shall 
send out a statement to each of the Syndicate about Oct. 1st, so that 
ample notice will be given as the money has to be paid when the 
notes are due. 

484 T have not received all the rent, $50, from Mr. Barrett, the 
tenant. 1 shall need part of the amount to pay the taxes 
for the coming fiscal year, the balance will go to the credit of the 
Syndicate. 

Real estate matters are looking up, and I expect to see a good 
market in the near future. 

Yours truly, 

DAVID D. STONE. 


Exhibit “G. W. D. No. 9.” 

$ 120 . 00 . 

Washington, D. C., Sept. 18 th, 1891. 

Received of David D. Stone Agent check One Hundred & Twenty 
Dollars, $120. being semi-annual interest on $4000 due Sept. 15th 
1891. and being in full of all interest to said date. 

C. H. UNDERWOOD. 


Exhibit “G. W. D. No. 10.” , 

David D. Stone, Real Estate. 

Dictated. 

Washington, D. C., October 3 d, 1891. 

Mr. George W. Driver, #605 Pa. Ave. N. W., City. 

Dear Sir: Your Trustees, holding the title to the 18 Acres 
485 near Tennallytown and The American University take an 
early opportunity to notify you, that a payment will be due 
November 1st, as follows: 


Two notes, $2,800 and $1,000. $3,800.00 

Interest on same, 6 months. 114.00 

Semi-annual interest on $3,800.. 114.00 


$4,028.00 

Your share, Vs of this amount is $503.50. It is necessary that this 
payment be made when due, therefore, ample notice is given for 
preparation. 

Your Trustees take this opportunity to say: that many improve¬ 
ments are under way to benefit your land, such as the extension of 
Mass. Ave., the improvements in Wesley Heights and the surround¬ 
ing property. The call of Bishop Hurst for $10,000,000 indicates 
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that the work of building will soon be commenced, when rapid de¬ 
velopments may be expected such as characterized the erection of 
the Catholic University. 

Yours &c., 

DAVID D. STONE, 

GEO. W. DRIVER, 

Trustees. 


486 Exhibit “G. W. D. No. 11.” 

Office of David D. Stone, Real Estate. 

Washington. D. C., October 26, 1891. 

Geo. W. Driver, Esq. 

Dear Sir: The time of payment, trust due Nov. 1st, 1891, on 18 
Acres near Tennallvtown and Methodist University, has been ex¬ 
tended to Dec. 1st, which will increase the amount of interest due 
at that time and make statement as follows: 


Notes $2,800 & $1,000 due Nov. 1st, 1891. $3,800.00 

Interest, 7 months on same. $ 133.00 


$3 933 00 

Interest, 6 months $3,800 due Nov. 1st, 1892. “ 114.00 


$4,047.00 

Your share of $4,047 is $505.87. It is very necessary to have this 
amount paid promptly on or before Dec. 1st, as the extension of 
time was granted upon the understanding, that no more indulgence 
would be asked, 

Yours trulv, 

DAVID D. STONE, 

GEO. W. DRIVER, 

Trustees. 


487 Memoranda. 

Exhibit “G. W. D. No. 12,” Declaration of Trust Certificate No. 
35, issued to Geo. W. Driver, for One (1) Share, is similar to De¬ 
fendants’ Exhibit “G. W. D. No. 1, at page No. 479 of this transcript 
of record 

Exhibit “G. W. D. No. 13” is similar to Exhibit “FitzSimons 
A-2,” at page No. 213 of this transcript of record. 

Exhibit “G. W. D. No. 14” is similar to Exhibit “FitzSimons 
A-9” at page No. 295 of this transcript of record. 
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Exhibit “G. W. D. No. 15.” 


Washington, D. C., March 19 th, 1892. 

Received of Geo. W. Driver One hundred thirteen 13/100 Dollars 

l>eing payment on University Syndicate due M’ch 15/92. 

E. C. FITZ SIMONS, 

T. D. KELEHER, 

Trustees. 

$113.13. 


488 Exhibit “G. W. D. No. 16.” 

Edwin C. Fitz Simons, Real Estate, Loans and Insurance, No. 614 

F Street, Northwest. 

Washington, D. C., Oct. 5, 1892. 

Dear Sir: The second payment on Methodist University property 
situated on the line of Massachusetts Avenue extended, and adjoin¬ 
ing the Methodist University, will be due Nov. 1, ’92, as follows: 


Note due Nov. 1st, 1892.... $3,800.00 

One year’s interest on same. 228.00 

Six months’ interest on $2000 due Mar. 15, '93. 60.00 

Printing and postage. 6.00 


$4,094.00 

Amount of one share or 1/57. 71.82 


Your Trustees take pleasure in announcing that preparations are 
being made for a collection to be taken up in all the Methodist 
Churches in the United States, Oct. 12, 1892, to start a fund, to be 
used in the construction of the buildings; in connection with it a 
separate or private fund will be started for the erection of the first 
building, to be known as Lincoln Memorial Hall, at a cost of 
$500,000. Mrs. Gen’l John A. Logan has already signified her in¬ 
tention of raising one million ($1,000,000) dollars for building pur¬ 
poses, which makes the prospects bright for a splendid re- 
489 turn on our investment at any early date. Have the kind¬ 
ness to remit the amount of your assessment by October 25th, 
1892, so as there will be no delay in meeting the "payment when 
due, November 1st, 1892. Make check payable to E. C. FitzSimone, 
Treasurer. 

Yours respectfully, 

E. C. FITZ SIMONS, 

T. D. KELEHER, 

- . . Trustees. 
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Exhibit “G. W. D. No. 17.” 

Washington, D. C., Nov . 2, 1892. 

$421.94. 

Received from Geo. W. Driver Four hundred twenty one & 
94/100 Dollars, being for payment due Nov. 1/92 in University 
Syndicate. 

E. (J. FI]/, SIMOiNS, 

T. D. KELEHER, 

Trustees. 

Memorandum. 

Exhibit “G. W. D. No. 18” is similar to Exhibit FitzSimons 
A-10” at page No. 295 of this transcript of record. 
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Exhibit “G. W. D. No. 19/ 


Washington, D. C., Apr. 9th , 1896. 

Mr. Geo. W. Driver: As you are probably aware, ground was 
broken by the American University a few weeks ago, and it is ex¬ 
pected that the corner stone, of the first of the buildings to be erected, 
will be laid in about five weeks. 

Inasmuch as there is already a demand for lots in that vicinity, 
your trustees deem it advisable to have the property, you have in¬ 
trusted to their care, surveyed, platted and graded, so as to be able 
to put the lots on the market for sale. 

After consulting wdth several Civil Engineers, we have decided that 
the work can be done for $570.00, or $10.00 per share, and there¬ 
fore call on you to remit the amount of your assessment, ($58.75), 
to the Treasurer, E. C. FitzSimons, Room 76, 2nd floor Treasury 
Department, on or before May 1st, 1896. 

Very respectfully, 

E. C. FITZSIMONS, 

T. D. KELEHER, 

Trustees. 

Paid July 22/96, check $58.75. 

Dear Sir: The contractor has about completed his work which 
will necessitate paying him the balance of his contract in about ten 
days. Trust you will remit soon. 

Yours resp’y, 

E. C. FTTZ SIMONS, 

Treas. 
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491 Exhibit "G. W. D. No. 20/' 

Mr. Geo. W. Driver: Your assessment for improvements on syn¬ 
dicate property, near the American University remains unpaid, 
amounting to Fifty-eight & 75/100 dollars. If you will send check 
for same, we will be in position to close the matter soon, and place 
the property on the market. 

Very respectfully, 

E. C. FITZ SIMONS, 

Treasurer. 

Paid by check July 22nd, 1896 $58.75. 


Exhibit “G. W. D. No. 21." 

Washington, D. C., May 15, 1903. 

Sir: The taxes, amounting to $236.41, on the 18 acre tract of 
land near the American University known as Wesley Park, are due 
and payable on or before May 30, 1903. 

Of the above amount $148.86 is for taxes due from July 1, 1902, 
to June 30, 1903, and the balance of $87.55 for taxes paid for the 
vears ended June 30. 1901 and 1902, which latter amount was bor- 
rowed by the trustees for which they gave their note. Against the 
above amount is a credit of $54.01 for rent collected, leaving a bal¬ 
ance of $182.40. 

By the last triennial assessment the property was assessed at four 
cents per foot, but by a vigorous protest made by your trus- 
492 tees to the Board of Assessors the taxes were reduced to two 
cents per square foot. 

The taxes formerly amounted to $40.00 per year, while under 
the new assessment they will amount to $148.86 or more than 3Viz 
times the former assessment. 

The old house on the premises rents for $5.00 per month, or $60.00 
per year, which up to a year or so ago was sufficient to pay the taxes, 
but now wholly inadequate. Your trustees are therefore under the 
necessity of borrowing more money or levying an assessment on 
each share holder according to the number of shares he or she holds. 

Your pro-rata amount on your 5% shares is $18.80 which please 
remit as soon as possible to Edwin C. Fitz Simons, trustee, Treasury 
Department, Washington, D. C. 

Every effort possible has been made for several years to dispose 
of this property, but so far with no success. 

Verv respectfully, 

EDWIN C. FITZSIMONS, 
PETER J. MEEHAN, 

Trustees. 
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493 


Exhibit “G. W. D. No. 22/ 


The taxes on Wesley Park for the year ending June 30, 1904, 
amounting to $148.86 are due and payable on or before the 30th 
instant. 

There has been collected during the last year on account of rent 
$63.36 leaving a balance to be raised from the shareholders of $85.50 
or $1.50 per share. 

You are the holder of 5% shares and the taxes on the same at 
$1.50 per share amounts to $8.82, which please remit on or before 
the 20th. instant to Edwin C. FitzSimons, Treasury Department, 
Washington, D. C. 

Your trustees being very anxious to dispose of the property have 
made every effort to sell the same during the past year, and they have 
also considered several propositions, but so far nothing has been ac¬ 
complished. 

Renewed efforts will be made to dispose of same. 

Respectfully, 

E. C. FITZ SIMONS, 

P. J. MEEHAN, 

Trustees. 

Mr. Geo. W. Driver. 


494 Exhibit “G. W. D. No. 23." 

Received from Geo. W. Driver Eight & 82/100 dollars as share of 
taxes on tract known as Wesley Park for year 1904. 

EDWIN C. FITZSIMONS, 

Trustee. 

Washington, D. C., May 21/04. 

Exhibit a G. W. D. No. 24." 

Washington, D. C., May 11, 1905. 

The taxes on Wesley Park amounting to $150.61 for year ending 
June 30, 1905 are due and payable on or before May 31 1905. 

In the above amount is included $1.75 for typewriting notices and 
postage. 

During the year $57.00 has been collected as rent, leaving a bal¬ 
ance due of $93.61 which amounts to $1.65 per share. 

You are the holder of 5% shares and the taxes on the same 
amounts to $9.70 which please remit to E. C. Fitz Simons, Treasury 
Department, Washington, D. C., on or before May 20 1905. 

Notwithstanding every effort has been made to dispose of the 
property no offer has been received commensurate with the amount 
invested. 
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The trustees will continue to use their utmost endeavors 
495 to sell the property, as they are very anxious to dispose of 
same. 

Yours respectfully, 

E. C. FITZSIMONS, 

P. J. MEEHAN, 

Trustees. 


Exhibit “G. W. D. No. 25/' 

Washington, D. C., May 31/05. 

Received from Geo. W. Driver nine & 70/100 dollars in pay¬ 
ment of taxes on 5% shares in syndicate of tract known as Wesley 
Park, located in Washington, D. C., for year ending June 30, 1905. 

E. C. FITZSIMONS, 

Trustee. 

(In pencil:) Auditor's office. Treasury Dept. 

Thanks. 

496 Exhibit “G. W. D. 26/' 

Geo. W. Driver. 

Washington, D. C., May 31, 1906. 

To the Shareholders of Wesley Park: 

The property known as Wesley Park was sold by the Trustees on 
the 1st instant for $20,000.00, and the sale was completed on the 
24th instant. The terms of the sale are as follows: 

$1500. in cash; $1500. in one year, and $3,000. a year for five 
years, and $2000. the last year, making $18,500. secured by first 
deed of trust on the property and bearing interest at five per cent 
from date of sale until paid. 

During all the years of the syndicate's existence this was the only 
genuine offer the trustees received, and while the amount is less than 
they had heretofore asked and hoped to receive, yet it w T as the very 
best they could obtain, and in their judgment a fair price considering 
the inaccessibility to the property by street cars, it being purely sub¬ 
urban and lying almost at the boundary of the District. 

It must be remembered that the property w T as purchased at a time, 
sixteen years ago, when prices were high and inflated, and when 
the panic came the price went dow n in common with all real estate. 
Too much was paid for the property in the first instance. 

Since the syndicate was formed a number of shareholders have 
died and in every instance when their shares were sold at 

497 public sale they brought only $200. to $250. per share, and 
the present sale is at $350 per share. 

The taxes were again increased from $148.86 to $262.46. The 
shareholders would have been called upon to pay nearly double the 
former amount. 

The amount received from the first payment and rent less the 
taxes and expenses for recording deed of trust and typewriting 
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notices and postage is $1280.54, which distributed among 57 shares 
amounts to $20.00 per share, leaving in the bank $140.54. 

You being the owner of 5% shares a check for $117.50 is enclosed 
on the first distribution. 


Statement of Receipts and Expenditures. 


First Payment .... $1,500.00 
Rent . 47.75 


Taxes . $262.46 

Recording deed of 

trust . 3.00 

Typewriting notices 

and postage .... 1.75 

Dividends . 1140.00 

Balance . 140.54 


$1,547.75 $1547.75 

Balance ... 140.46 


The trustees made the sale themselves without the intervention 
of any agents thereby saving to the shareholders five per cent com¬ 
mission on the purchase price, or $1,000. and they feel therefore 
that for their long service, trouble and time lost during all these 
years that they should be compensated for their labors at the next 
distribution. 

Very respectfully, EDWIN C. FITZSIMONS, 

PETER J. MEEHAN, 

Trustees. 


498 Exhibit “G. W. D. 27." 

Washington, D. C., November 26, 1906. 
To the Shareholders of Wesley Park: 

The property was sold May 24, 1906, for $20,000. on which a 
payment of $1,500. has been made, leaving a balance of $18,500. 

The interest on $18,500 for six months at five per cent from May 
24, 1906 to November 24, 1906, amounts to the sum of $462.50. 

This enables the trustees to distribute $10.00 per share on the 57 
shares. 

You being the owner of 5% shares, a check for $58.75 is enclosed. 


Statement of Receipts and Expenditures. 


Last statement balance 


Typewriting 

notices 

due . 

$140.54 

and postage 

. $1.75 

Interest for six 


Dividends ... 

. 570.00 

months . 

462.50 

Balance . 

. 31.29 


$603.04 

• 

$603.04 

Balance . 

$31.29 




Very respectfully, EDWIN C. FITZ SIMONS, 

PETER J. MEEHAN, 

Trustees. 
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499 Exhibit “G. W. D. 28.” 

Washington, D. C., May 27, 1907. 

To the Shareholders of Wesley Park: 

The interest on $18,500 (being the balance from the sale of 
Wesley Park) for six months from Nov. 24, 1906 to May 24, 1907, 
amounting to $462.75, also the note of $1500. due May 24, 1907, 
have been paid. 

The statement rendered the shareholders May 1906, contains the 
following: 

“The trustees made the sale themselves without the intervention 
of any agents, thereby saving to the shareholders five per cent com¬ 
mission on the purchase price or $1000. and they feel therefore that 
for their long services, trouble and time lost during all these years 
they should Ije compensated for their labors at the next distribution.” 

This enables the trustees to distribute $30.00 j>er share on 57 
shares. 

You being the owner of 5% shares a check for $176.25 is enclosed. 

Statement of Receipts and Expenditures. 


Last statement balance Typewriting notices 


due. 

$31.29 

and postage... . 

$1.25 

interest for six months 

i 4(52.75 

Trustees services 

for 

Note. 

1,500.00 

sixteen years. . . 

.. . 220.00 

I 


Dividends . 

... 1,710.00 



Balance. 

62.79 


$1,994.04 


$1,994.04 

Balance. 

. $62.79 



Respectfully, 





E. C. FITZSIMONS, 
P. J. MEEHAN, 


Trustees. 


500 Exhibit “G. W. D. No. 29.” 

Washington, D. C., Nov. 27, 1907. 

To the Shareholders of Wesley Park: 

The interest on $17,000.00 (being the balance from the sale of 
Wesley Park) for six months from May 24, 1907 to Nov. 24, 1907 
amounts to $425.00. 

This enables the trustees to distribute $8.00 per share on 57 shares. 
You being the owner of 5 7 /s shares a check for $47.00 is enclosed. 
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Statement of Receipts and Expenditures. 


Last statement balance 

due . $62.79 

Interest for six months 425.00 


Typewriting notices 


and Postage. $1.25 

Dividends . 456.00 

Balance . 30.54 


$487.79 

Balance. 30.54 


$487.79 


Respectfully, 

E. C. FITZSIMONS, 

P. J. MEEHAN, 

Trustees. 


501 


Exhibit “G. W. D. No. 30.” 


Mr. Geo. W. Driver. 


Washington, D. C., May 25, 1908. 
To the Shareholders of Wesley Park: 

The interest on $17,000.00 (being the balance from the sale of 
Wesley Park) for six months from November 24, 1907, to May 24, 
1908, amounts to $425.00. 

This enables the trustees to distribute $7.50 per share on 57 shares. 

The note of $3,000.00 due May 24, 1908, has been extended six 
months, and will come due November 24, 1908, with six per cent 
interest. 

This action was taken at the request of the purchaser, was deemed 
expedient, as additional security was given, and additional interest 
accrues to the shareholders. 


Last statement balance 


due . $30.54 

Interest for six months 425.00 

$455.54 

Balance. $26.79 

Respectfully, 


and postage. $1.25 

Dividends . 427.50 

Balance . 26.79 


$455.54 


E. C. FITZSIMONS, 
P. J. MEEHAN, 


Statement of Receipts and Expenditures. 

Typewriting notices 


Trustees. 

You being the owner of 5% shares a check for $44.06 is enclosed. 

32—2414a 
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502 Exhibit “G. W. D. No. 31.” 

Washington, D. C., Dec. 23, 1908. 

To the Shareholders of Wesley Park: 

The note of $3,000, due Nov. 24, 1908, $700. of which has been 
paid. The Balance of $2,300. has been extended six months at six 
per cent interest. 

The interest on note of $3,000. for six months at six per cent from 
May 24, 1908, to Nov. 24, 1908, amounts to $90. 

The interest on $14,000. for six months from May 24, 1908, to 
Nov. 24, 1908, at five per cent amounts to $350. making a total pay¬ 
ment of $1,140. This enables the trustees to distribute $20. per 
share on the 57 shares. 

You being the owner of 5% shares a check for $117.50 is enclosed. 

The trustees were disappointed in the note of $3,000. not being 
paid in full when due (Nov. 24. *08), but learn from the pur¬ 
chasers, Tate, Omwake & Co., that no s/^es have been made of Wesley 
Park lots, and that their other investments here and elsewhere, re¬ 
quire a large outlay of money to protect, consequently they were 
not able to pay more than the above amount of $1,140. at the present 
time. 

503 Statement of Receipts and Expenditures. 


Last Statement bal- Typewriting notices 


ance due. 

26.79 

& postage. 

1.25 

Payment on $3,000. 


Dividends. 

_ 1,140.00 

note . 

700.00 

Balance . 

. .. 25.54 

Interest for six months 

440.00 




1,166.79 


1,166.79 

Balance . 

$25.54 




Respectfully, 

EDWIN C. FITZSIMONS, 

P. J. MEEHAN, 

Trustees. 

Geo. W. Driver. 

504 Deposition on Behalf of the Plaintiffs in Rebuttal. 

Filed January 19, 1911. 

******* 

Washington, D. C., November 5", 1910. 

Pursuant to request of counsel for the Plaintiffs, I have fixed 
Wednesday, November 9", 1910, at 3.15 P. M., as the time, and the 
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law offices of Charles H. Merillat. Esq., Bond Building, as the place, 
when and where testimony in Rebuttal will be taken on behalf of 
the Plaintiffs. You are invited to be present and take such action 
as you mav be advised. 

EDWIN L. WILSON, Examiner . 

To Messrs. Henry E. Davis and Simon Lyon, Attorneys for De¬ 
fendants. 

Copy of above notice served on counsel for the Defendants this 5" 
dav of November, 1910. 

EDWIN L. WILSON, Examiner. 

505 ******* 

Washington, D. C., November 8, 1910. 

Met pursuant to agreement at the hour of 8.15 o’clock P. M. on 
the above date, at the office of Messrs. Kappler & Merillat, Bond 
Building, corner of 14tli street and New York Avenue Northwest, 
said city, for the purpose of taking testimony in rebuttal on behalf 
of the plaintiffs in the above entitled cause. 

Appearances: 

Messrs. Charles II. Merillat and Mason N. Richardson, counsel 
on behalf of the plaintiff-; 

Messrs. Henry E. Davis and Simon Lyon, counsel on behalf of 
the defendants; 

The Complainant, James H. Brunemer; and 

The Defendants, George W. Driver Edward C. FitzSimons and 
Peter J. Meehan. 

Whereupon James IJ. Brunemer, the complainant herein, having 
been heretofore produced, sworn and examined on his own behalf 
and that of the other plaintiffs, was recalled in Rebuttal and testified 
as follows: 

Bv Mr. Merillat: 

Q. It has been testified in this case by Mr. Meehan that somewhere 
along about the year 1903 or 1902, or thereabouts, he offered 

506 to let you sell the property here in controversy, or individual 
lots comprising the property, and that you replied that you 

could not undertake it because you were going to California to look 
after some oil interest. Please state whether or not that conversa¬ 
tion occurred between you at any time. A. Not to my recollection. 
I cannot recall anything of the kind. 

Q. Please state whether or not you at any time declined to take 
the sale of this property, either in bulk or in lots. A. I did not. 

Q. Please state whether or not in, or along about, 1903, or 1902, 
or 1904, you had any intention of going to California. A. I had 
not. 

Q. Please state whether or not you at any time had any oil interest 
in California, or any other place. A. I never had. 
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Q. Please state whether or not you ever told Mr. Meehan that you 
were going to California along about 1902, 1903 or 1904. A. 1 

certainly did not; I had no idea of it. 

Q. Have you ever been to California*; if so, when? A. I have 
been there. 1 started from here the loth day ol September, 1909, 
spent the winter in San Diego and returned here in May. 

Q. Had that anything to do with any oil interest? A. Certainly 

not. 

507 Q. Why did you come to go. A. 1 went because 1 wanted 
to get an easier climate to live in, and because my wife had 
relatives living there and we neither of us had any relatives or in¬ 
terest here to hold us, and we went there intending to live there. 

Q. Had you any such intention in or about 1902 to 1904? A. 
No sir; not at all. 

Q. Did you ever state to Mr. Meehan you were going out west to 
look out after oil interests? A. 1 guess not. I did not have any 
oil interest to look after. 


Cross-examination. 

By Mr. Davis: 

Q. Did you at any time have any interests in the west other than 
oil interests? A. I did. 

Q. What were they? A. I lived in the west all my life until I 
came here and owned property there. 

Q. What part of the west? A. I lived first in Wisconsin and then 
I lived in Missouri. 

Q. Where did you have these interests, in Wisconsin or in Mis¬ 
souri? A. Wisconsin and Missouri, and I had some interests in 
Kansas. I had some real estate in Missouri, I had some in Kansas, 
and 1 had some in Wisconsin tiefore 1 left there, but sold it out before 
1 left * 

508 Q. But preserved your interests in Missouri and Kansas? 
A. Yes; I have not preserved it now. 1 have sold it all. 

Q. When? A. Well, I sold the last piece two years ago last April, 
I think, about that time. No, I sold the last piece in Missouri at 
that time. I sold my land in Kansas in 1909 some time—I do not 
remember the date exactly. 

JAMES II. BRUNEMER. 


Signed for the witness by me by consent this 28" day of Novem¬ 
ber, 1910. 

EDWIN L. WILSON, Examiner. 


Mr. Merrillat: This closes the session for to-day, counsel hav¬ 
ing expected to call Mr. Galen L. Tait and being advised that the 
subpoena has not been served because he is out of the jurisdiction. 

Mr. Davis: I state in behalf of myself and other counsel for 
defendants that no point was made at the opening of this session 
that there is no order of the Court providing for time to take testi¬ 
mony in rebuttal, because counsel were informed by the Examiner 
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before the session began that the taking of testimony would be con¬ 
fined to the further examination of the plaintiff Brunemer. We 
give notice that we will object to any further session or the taking of 
any further testimony in the case for the reason indicated. 

509 Mr. Merillat: Counsel for complainants has not au¬ 
thorized the Examiner to say anything, nor made any state¬ 
ment to him as to the nature of the testimony to be offered or wit¬ 
nesses examined. 

Mr. Davis: It remains that within half an hour of the moment 
at which T am speaking the Examiner informed me as I have stated. 

Mr. Richardson: Counsel for plaintiff will further state that the 
Examiner was informed that at this session only one witness would 
be examined, because of the fact that Mr. Tait who had been sum¬ 
moned had not been served by virtue of the fact that he w r as with¬ 
out the jurisdiction of the court. 

Mr. Davis: The Examiner did not relate to me what has just 
been stated about Mr. Tait. 

Adjourned subject to notice. 

At a later date counsel for the Plaintiffs announced their testi¬ 
mony in rebuttal closed. 

EDWIN L. WILSON, Examiner. 

510 Decree. 

Filed November 20, 1911. 

******* 

This cause coming on to be heard upon the pleadings and testi¬ 
mony, including exhibits, and after hearing argument by counsel 
for the respective parties hereto, it is by the Court this 20th day of 
November, A. I). 1911, adjudged, ordered and decreed as follows: 

First. That Edwin C. Fitz Simons and Peter J. Meehan be, and 
they hereby are, removed as trustees of the syndicate known as the 
Wesley Park Syndicate and divested of all title to or interest in, as 
trustees, the real estate or proceeds of real estate owned by said 
syndicate, said real estate formerly being known as lots numbered 
ten (10), eleven (11), twelve (12), and part of lot numbered nine 
(9), in W. D. C. Murdock's subdivision of a tract of land called 
“Friendship/' containing eighteen (18) acres, more or less, but the 
same having been subdivided into separate lots and some of said 
lots so subdivided sold by deeds placed of record before the institu¬ 
tion of this suit. That Edwin C. Fitz Simons and Peter J. Meehan 
be, and they hereby are, directed forthwith to surrender all books, 
records, papers and certificates of the Wesley Park Syndicate of 
fifty-seven shares and now^ in their possession or under their custody 
and control to their successors as trustees of said syndicate herein¬ 
after named. 

Second. That Mason N. Richardson and Simon Lyon be and they 
hereby are, appointed trustees of the aforesaid Wesley Park 

511 Syndicate, upon giving bond in the sum of Fifteen^ Thou¬ 
sand Dollars, in the place and stead of Edwdn C. Fitz Simons 
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and Peter J. Meehan, with all the rights and powers vested in said 

Fitz Simons and Meehan as trustees bv deed in trust and such fur- 

«- 

ther rights and powers as are conferred upon them as trustees by 
virtue of this decree or the further orders of this court. 

Third. That the defendants George \V. Driver, Edwin C. Fitz 
Simons and Peter J. Meehan 1*\ and they hereby are, decreed jointly 
and severally to he indebted unto Mason N. Richardson and Simon 
Lyon as trustees for James II. Brunemer and the other original 
purchasers or subsequent transferees of or from original purchasers 
for money of ten shares in all in November and December, 1891, 
in the present Wesley Park Syndicate of fifty-seven (57) shares in 
the sum of Seven Thousand Four Hundred and Sixty-Five ($7,- 
465.00) Dollars, being the amount due, with interest at the rate of 
rix (6) ]^er centum per annum from December 1, 1891, by the afore¬ 
said Driver, Fitz Simons and Meehan, arising out of the fact that 
they are found to have received moneys from their associates pur¬ 
chasing ten (10) shares in the Wesley Park Syndicate of fifty-seven 
(57) shares on the basis of forty thousand dollars for the land pur¬ 
chased by said syndicate, whereas the real price of said land is 
found to have been twenty-one thousand six hundred dollars, and 
when the sum so found dir* as aforesaid is collected, the said Mason 
N. Richardson and Simon Lyon as trustees shall hold the same for 
distribution to the parties entitled thereto under directions of the 
Court. 

512 Fourth. That George W. Driver, Edwin C. FitzSimons and 
Peter J. Meehan be. and they hereby are, adjudged and de¬ 
creed to hold the shares in the Wesley Park Syndicate standing in 
their and each of their names on the books of the Wesley Park Syndi¬ 
cate subject to a lien in favor of Mason N. Richardson and Simon 
Lyon as trustees aforesaid for the sum of Seven Thousand Four Hun¬ 
dred and Sixty-five ($7,465.00) Dollars, found due by this decree 
from George W. Driver, Edwin C. FitzSimons and Peter J. Meehan to 
Mason N. Richardson and Simon Lyon, trustees as aforesaid, and 
in the event the said sum of Seven Thousand Four Hundred and 
Sixty-five ($7,465.00) Dollars be not paid on or before the thirtieth 
(lav of January, 1912, Mason N. Richardson and Simon Lyon are 
directed as trustees to hold said shares for the use and benefit of 
James H. Brunemer and the other subscribers to the aforesaid 
ten shares or their assignees, and to sell or dispose of the same under 
further orders of this court and to credit the net proceeds of said 
sale or other disposition of the same on the judgment or decree 
herein rendered against said Driver, FitzSimons and Meehan and ' 
execution for the balance, together with the costs of this suit, said 
costs to be taxed by the Clerk against George W. Driver, Edwin C. 
FitzSimons and Peter J. Meehan, shall issue as at law. 

Fifth. That there be, and hereby is, referred to the Auditor of 
this court the matter of the amount of the fees to be paid to Charles 
H. Merillat and Mason N. Richardson for their sendees as attorneys 
in this cause and the fund or funds out of which the same 

513 shall be paid, the Auditor to make report thereof to the 
court. 
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Sixth. That William W. White, holder of one share, James LL 
Brunemer, holder of two and seven-eighths shares and Jennie Daven¬ 
port, holder of five and seven-eighths shares, acquired from or 
through members of the Wesley Park Syndicate of eight, be, and 
they hereby are, adjudged, ordered and decreed entitled to rescind 
the contracts or agreements whereby they acquired said shares, and 
said contracts whereby they acquired said shares be, and they hereby 
are, rescinded, and it is further adjudged, ordered and decreed that 
George W. Driver, Edwin C. FitzSimons and Peter J. Meehan, 
jointly and severally, be, and they hereby are, decreed liable to 
William W. White as to one share, James H. Brunemer as to two 
and seven-eighths shares, and Jennie Davenport as to five and seven- 
eighths shares, in the Wesley Park Syndicate of fifty-seven (57) 
shares, and that so much of this cause as relates to the aforesaid 
shares be, and the same hereby is, referred to the Auditor of this 
Court with directions to ascertain the amounts paid by the aforesaid 
William W. White, James H. Brunemer and Jennie Davenport for 
and on account of the purchases of shares referred to in this para¬ 
graph of this decree, together with any sums that have been paid 
since the original purchase by the aforesaid William W. White, 
James H. Brunemer and Jennie Davenport on account of said shares, 
together with any sum or sums received by them on account of 
dividends on said shares, and the Auditor is directed to allow simple 
interest in stating the account in favor of said William W. 

514 White, James H. Brunemer and Jennie Davenport, and 
George W. Driver, Edwin C. FitzSimons and Peter J. Mee¬ 
han be, and they hereby are, adjudged, ordered and decreed jointly 
and severally liable to the amounts found by the Auditor so to have 
been paid by William W. White, James H. Brunemer and Jennie 
Davenport for the shares aforesaid, and entitled on their part to hold 
said shares for their use and benefit with right to contribution as 
between said George W. Driver, Edwin C. FitzSimons and Peter J. 
Meehan for any and all moneys paid by them or either of them pur¬ 
suant to this decree on account of the rescission of the contracts 
whereby shares in the Wesley Park Syndicate of fifty-seven shares 
are now held in the names of William W. White, James H. Brune¬ 
mer and Jennie Davenport as set forth in this paragraph of this 
decree. 

Seventh. (A) That it is adjudged, ordered and decreed that the 
extension of time granted by Edwin C. FitzSimons and Peter J. 
Meehan, Trustees, to Galen L. Tait and Augustus B. Omwake, Trus¬ 
tees, within which to pay the balance due on account of deferred 
purchase money notes secured on the land of the Wesley Park Syndi¬ 
cate be, and the same hereby is, set aside and for naught held, and 
that Mason N. Richardson and Simon Lyon trustees, be, and they 
hereby are, directed to make demand on Galen L. Tait’and Augustus 
B. Omwake, Trustees, that they pay within sixty days from the date 
of this decree the amount due, principal and interest, at this date, 
on account of said deferred purchase money deed of trust notes. 

(B) That in the event said demand be not complied with, 

515 Mason N. Richardson and Simon Lyon are directed as trus¬ 
tees to accept a reconveyance of the property conveyed to 
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Galen L. Tait and Augustus B. Omwake, Trustees, by Edwin 0. 
FitzSimons and Peter J. Meehan, Trustees, less certain enumerated 
lots hereinafter released from the effect of this decree, providing 
that they shall have performed the condition of payment of a certain 
sum of eighteen hundred ($1,800.00) Dollars as set forth in the 
next paragraph of this decree, and in the event of the performance 
of said condition and said Galen L. Tait and Augustus B. Omwake, 
Trustees, shall elect to reconvey said property as herein provided for, 
said Mason N. Richardson and Simon Lyon as trustees are directed 
to cancel and release the purchase money deed of trust notes and 
interest thereon heretofore given by Galen L. Tait and Augustus 
B. Omwake, Trustees. 

(C) That upon the payment to Mason N. Richardson and Simon 
Lyon, Trustees, within sixty davs of the date of this decree of the 
sum of Eighteen Hundred Dollars cash, Galen L. Tait and Augustus 
B. Omwake, Trustees, are vested with authority either themselves to 
hold title to or to sell and convey as they deem best Lots one (1), 
twenty-five (25), twenty-six (26), twenty-seven (27), twenty-eight 
(28), thirty-two (32) and thirty-three (33), in Block four (4) of 
Weslev Park, and Mason X. Richardson and Simon Lvon as trustees, 
are directed to apply said sum of Eighteen Hundred Dollars to the 
payment and discharge of all unpaid taxes, general and special on 

the property hereinbefore set .forth, including lots last 

516 above named, said seven (7) enumerated losts thereupon to 

he hereby released from the lien of said deed of trust hereto- 

fore given and from the operation of this cause. This authority to re¬ 
tain title or sell upon condition of the payment of said Eighteen 
Hundred Dollars shall be and is in operation and effect forthwith, 
irrespective of whether Galen L. Tait and Augustus B. Omwake, 
Trustees, shall within said period of sixty days pay up the amount 
now due, principal and interest, on the purchase money notes out¬ 
standing or shall reconvey the balance of the lots remaining over 
and above the twenty-four (24) and the seven (7) lots herein spe¬ 
cifically enumerated. In the event said Galen L. Tait and Augustus 
B. Omwake, Trustees, shall perform the conditions of Paragraph A 
and elect to pay in full the amount now due by them on the out- . 
standing purchase money notes, any balance remaining of said sum 
of Eighteen Hundred Dollars over and above the amount necessary 
to defray the taxes hereby ordered to be paid, shall be credited on 
said amounts due by said Galen L. Tait and Augustus B. Omwake, 
Trustees. 

(D) That in the event neither said sum of Eighteen Hundred 
Dollars be paid and the reconveyance authorized thereupon be made, 
as above provided, nor demand aforesaid for payment of overdue 
deed of trust notes be paid or met by said Galen L. Tait and Augus¬ 
tus B. Omwake, Trustees, Mason N. Richardson and Simon Lyon are 
directed as trustees to take immediate steps to effect a foreclosure of 

the deed of trust securing said purchase money notes so far 

517 as said trust has not then been released and they are em¬ 
powered and directed in the event said real estate does not 
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bring at foreclosure proceedings the amount due, principal and in¬ 
terest, including costs of sale and taxes unpaid, if any, to the Wesley 
Park Syndicate, to buy in the real estate so secured at said foreclosure 
sale for the use and benefit of the Wesley Park Syndicate of fifty- 
seven (57) shares. 

(E) That it is expressly adjudged, ordered and decreed that the 
issue of this suit does not affect title to lots released from deed of 
trust securing purchase money notes, released before the date of 
this decree, proper payments upon principal to authorize same hav¬ 
ing been duly made heretofore, said lots being as follows: Lots twen¬ 
ty-one (21), twenty-two (22) and Twenty-three (23) in Block three 
(3); Lots twenty-nine (29), thirty (30) and thirty-one (31) in 
Block four (4) ; lots four (4), five (5), six (6), seven (7), eight (8), 
nine (9), twelve (12) and thirteen (13), in Block five (5); lots 
three (3), and four (4) in Block six (6) ; lots thirty-two (32), thir¬ 
ty-three (33), thirty-four (34) and thirty-five (35), in Block seven 
(7); lots two (2), three (3), twelve (12) and thirteen (13) in 
Block nine (9) ; in said Wesley Park, and that as to these twenty- 
four enumerated lots this bill he and the same is herebv dismissed. 

Control of this cause be and the same hereby is, reserved by the 
court as to so much of the matters and things provided by this decree 
as are not finally passed upon but are decreed to be hereafter per¬ 
formed and report thereof made to the court, said decree be- 
518 ing expressly adjudged final, however, as to the removal of 
Edwin C. FitzSimons and Peter J. Meehan, Trustees, and the 
appointment of their successors and as to the amount for which 
George W. Driver, Edwin C. FitzSimons and Peter J. Meehan are 
found liable on account of ten (10) shares sold in the original organi¬ 
zation of the Wesley Park Syndicate of fifty-seven (57) shares. 

WENDELL P. STAFFORD, Justice. 

Appeal in Open Court from Decree Passed November 20, 1911. 

Filed December 4, 1911. 

* ******* 

Come now on this 4th day of December, A. D. 1911, the defend-* 
ants, George W. Driver, Edwin C. FitzSimons and Peter J. Meehan 
and now in open court, jointly and severally appeal to the Court of 
Appeals of the District of Columbia from the decree made and passed 
in the above entitled cause on the 20th day of November, A. I). 1911, 
and the penalty of the bond in said appeal is fixed at the sum of 
Two thousand dollars ($2000.) if to operate as a supersedeas and at 
One Hundred Dollars ($100.00) if for costs. 

By the Court: 

WENDELL P. STAFFORD, Justice. 

Memorandum. 

t 

i 

December 8, 1911.—Appeal bond approved and file. 

33—2414a 
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519 Assignments of Error. 

Filed January 13, 1912. 

******* 

The said defendants appellants, jointly and severally assigning 
error in the decree of the 20th day of November, A. D. 1911 in the 
above entitled cause, conformably to the rule of the Court of Appeals 
of the District of Columbia in that behalf made and provided, re¬ 
spectfully submit that in and by said decree the Court erred as 
follows: 

I. In removing the defendant FitzSimons as trustee of the syndi¬ 
cate known as the Wesley Park Syndicate, and divesting him of all 
title to or interest in the real estate, or the proceeds thereof, of the 
said syndicate, in the original and amended bills of complaint 
described and involved in the proceedings herein. 

II. In removing the defendant Meehan as such trustee, and 
similarly divesting him of all title to or interest in the said real 
estate or the proceeds thereof. 

III. In appointing Mason N. Richardson and Simon Lyon trustees 
of the said syndicate, in the place and stead of said Fitz Simons 
and Meehan, and vesting said Richardson and Lyon with the rights 
and powers formerly vested in said FitzSimons and Meehan, and 
such further rights and powers as are conferred upon them, said 

Richardson and Lvon, by virtue of the said decree. 

520 IV. In decreeing the defendants Driver, Fitz Simons and 

Meehan, to be jointly and severally indebted unto said Rich¬ 
ardson and Lyon as trustees, for the complainant Brunemer and the 
other original purchasers or subsequent transferees of or from 
original purchasers for money of ten shares, in all, in the said 
Wesley Park Syndicate, to wit, the present Wesley Park Syndicate 
of fifty seven. (57) shares, in the sum of Seven thousand Four Hun¬ 
dred and Sixty-five dollars ($7,465.00) with interest, or in any sum 
whatsoever. 

V. In decreeing the defendant Driver to be indebted as aforesaid. 

VI. In decreeing the defendant Fitz Simons to be indebted as 
aforesaid. 

VII. In decreeing the defendant Meehan to be indebted as afore¬ 
said. 

VIIL In decreeing that the defendant Driver received any money 
from his associates purchasing ten (10) shares in the said syndicate, 
on the basis of forty thousand dollars ($40,000) for the land pur¬ 
chased by said syndicate, or on any basis whatsoever. 

IX. In decreeing that the defendant Fitz Simons so received any 
money. 

X. In decreeing that the defendant Meehan so received 

521 any money. 

XI. In decreeing that the defendant Driver holds the 
shares in the said Wesley Park Syndicate standing in his name 
subject to a lien in favor of the said Richardson and Lyon, as 
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trustees, for the said sum of Seven Thousand Four Hundred and 
Sixty-five Dollars ($7,465.00) or for any sum. 

XII. In decreeing that the defendant Fitz Simons so holds the 
shares in the said Syndicate standing in his name. 

Xin. In decreeing that the defendant Meehan so holds the shares 
in the said Syndicate standing in his name. 

XIV. In decreeing that in the event the said sum of Seven Thou¬ 
sand Four Hundred and Sixtv-five Dollars ($7,465.00), be not 
paid on or before the 30th day of January, 1912, the said Richard¬ 
son and Lyon, as trustees, shall hold said shares of the said defend¬ 
ant Driver for the use and benefit of the said complainant Brunemer 
and the other subscribers to the aforesaid ten (10) shares, or their 
assignees, and shall sell or dispose of the same as in the said decree 
directed and provided. 

XV. In decreeing that in said event the said Richardson and 
Lyon, as trustees, shall so hold and sell or dispose of said shares of 
the defendant Fitz Simons. 

XVI. In decreeing that in said event the said Richardson and 
Lyon, as trustees, shall so hold and sell or dispose of said 

522 shares of the defendant Meehan. 

XVII. In decreeing that Charles H. Merillat and Mason 
N. Richardson are entitled to be paid for their services as attorneys 
in this cause out of any fund or funds arising, or to arise, or created, 
or to be created, therein by reason of the provisions of the said 
decree, or in any otherwise however. 

XVIII. In decreeing that the complainant White, holder of one 
(1) share of the said syndicate acquired from or through members 
of the original Wesley Park Syndicate of Eight, so-called, is en¬ 
titled to rescind the contract or agreement whereby he acquired the 
said share, and that said contract or agreement is rescinded. 

XIX. In decreeing that the complainant Brunemer. as the holder 
of two and seven-eight-s (2 7 /s) such shares acquired as aforesaid, 
is entitled to rescind the contracts or agreements whereby he acquired 
the same, and that said contracts or agreements are rescinded. 

XX. In decreeing that the complainant Davenport, as the holder 
of five and seven-eighths (5Vs) such shares acquired as aforesaid, is 
entitled to rescind the contract or agreement whereby she acquired 
the same, and that said contract or agreement is rescinded. 

XXI. In decreeing that the defendants Driver, Fitz Simons and 
Meehan, jointly and severally, or either, are liable to the 

523 complainant White as to one (1) such share. 

XXII. In decreeing that the defendants Driver, Fitz Simons 
and Meehan, jointly and severally, or either, are liable to the com¬ 
plainant Brunemer as to two and seven-eighths (2%) such shares. 

XXIII. In decreeing that the defendants Driver, Fitz Simons and 
Meehan, jointly and severally, or either, are liable to the complain¬ 
ant Davenport as to five and seven-eighths (5%) such shares. 

XXIV. In decreeing that said Driver, Fitz Simons and Meehan 
are jointly and severally, or either, liable for the amount to be 
found bv the Auditor to have been paid by said White for said one 
(1) share so as aforesaid acquired by him. 
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XXV. In decreeing that said Driver, Fitz Simons and Meehan 
are jointly and severally, or either, liable for the amount to be found 
by the Auditor to have been paid by said Brunemer for said two 
and seven-eighths (2%) shares so as aforesaid acquired by him. 

XXVI. In decreeing that said Driver, Fitz Simons and Meehan 
are jointly and severally or either, liable for the amount to be found 
by the Auditor to have been paid by said Davenport for said five 
and seven-eighths (5%) shares so as aforesaid acquired by 

her. 

524 XXVII. In decreeing that said Driver is so liable in re¬ 
spect of said one (1) share of said White. 

XXVIII. In decreeing that said Driver is so liable in respect of 
said two and seven-eighths (2%th-) shares of said Brunemer. 

XXIX. In decreeing that said Driver is so liable in respect of said 
five and seven-eighths (5%) shares of said Davenport. 

XXX. In decreeing that said Fitz Simons is so liable in respect 
of said one (1) share of said White. 

XXXI. In decreeing that said Fitz Simons is so liable in respect 
of said two and seven-eighths (2%) share of said Brunemer. 

XXXII. In decreeing that said Fitz Simons is so liable in re- 
spect of said five and seven-eighths (5%) shares of said Davenport. 

XXXIII. In decreeing that said Meehan is so liable in respect of 
said one (1) share of said White. 

XXXTV. In decreeing that said Meehan is so liable in respect of 
said two and seven-eighths (2Fs) shares of said Brunemer. 

XXXV. In decreeing that said Meehan is so liable in 

525 respect of said five and seven-eighths (5%th-) shares of said 
Davenport. 

XXXVI. In holding as a matter of fact that said Driver took any 

part, or in any way participated, in the formation of said new 

Weslev Park Svndieate of Fifty-seven, so called. 

• « 

XXXVII. In holding as a matter of fact that said Fitz Simons 
took any part, or in any way participated, in the formation of said 
svndieate of fifty-seven, so-called. 

XXXVIII. In holding as a matter of fact that said Meehan took 
any part, or in any way participated, in the formation of said Syndi¬ 
cate of Fifty-seven, so-called. 

XXXIX. In holding as a matter of fact that said Driver re¬ 
ceived any part of the moneys paid by the new subscribers, or any 
one of them, to said Svndieate of Fifty-seven, so-called. 

XL. In holding as a matter of fact that said Fitz Simons received 
any part of the moneys paid by such subscribers, or any one of 
them, to said Syndicate of Fifty-seven, so-called. 

XLI. In holding as a matter of fact that said Meehan received 
any part of the moneys paid by such subscribers, or any one of 
them, to said Syndicate of Fiftv-seven, so-called. 

XLII. In referring this cause to the Auditor for the as- 

526 certainment of amounts and the statements of accounts in 
accordance with the terms and provisions of the said decree, 

or any of them. 
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XLIII. In not sustaining the demurrer of said Driver to the 
amended bill of complaint. 

XLIV. In not sustaining the demurrer of said Fitz Simons to the 
amended bill of complaint. 

XLV. In not sustaining the demurrer of said Meehan to the 
amended bill of complaint. 

XLVI. In not dismissing the original and amended bills of com¬ 
plaint, and each of them, on the ground of laches. 

XLVII. Tn not holding as matter of law, upon the testimony 
that the complainants were guilty of laches such as to dis-entitle 
them to the relief by them prayed. 

XLVTTT. Tn holding that the defendant Driver was guilty of 
fraud, collusion or misrepresentation in respect of the formation of 
the said new Wesley Park Syndicate of Fifty-seven, so-called. 

XLTX. Tn holding that the defendant Fitz Simons was so guilty. 

L. Tn holding that the defendant Meehan was so guilty. 

527 LI. In holding that said Driver procured any one of the 
complainants, or any person whomsoever, to become a sub¬ 
scriber to or member of said new Wesley Park Syndicate. 

LTT. In holding that said Fitz Simons so procured any one of the 
complainants, or any person whomsoever. 

LTTT. In holding that said Meehan so procured any one of the 
complainants, or any person whomsoever. 

LTV. Tn making and passing said decree of November 20. 1911, 
in the state of the pleadings; for that of the eighteen (18) defend¬ 
ants named in the original and amended bills, four (4) were re¬ 
turned not found; process on either the original or amended bill was 
not executed as to four (4) others; the original bill was answered 
by five (5) only; the amended bill was answered by three (3) only, 
no one of whom had answered the original bill: as to the defendants 
not actually brought, in there was no alias process against any, and 
no order or decree pro confesso against any; and as to the defend¬ 
ant Keleher, who was not only a member of the original Wesley 
Park Syndicate of Eight, so-called, but wa« also one of the trustees 
of the new Wesley Park Syndicate of Fifty-seven, so-called, who 
received, disbursed and applied the money paid bv the subscribers 
thereto, and was therefore both a necessary and an indispensable 
party, process was not issued on the original bill, and on the amended 
bill the writ addressed to him was returned not found, and 

528 there was thereafter no alias process against him on said 
bill and no order or decree pro confesso taken against him. 

LV. In that, notwithstanding that of the ten (10) subscribers to 
the said new Weslev Park Svndicate of fiftv-seven so-called, but two 
(2) namely, Brunemer and Park, are parties complainant in the 
cause, and none of the remaining eight (8) of the said ten (10) 
came into the cause as parties complainants or claiming the benefit 
of the cause, said decree is upon the principle that each, every, and 
all of said ten (10) subscribers to said new syndicate are entitled 
to the benefits of the decree. 

LVI. In decreeing that any one of the complainants is entitled to 
any relief in respect of any share held by him or her as a sub- 
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scribe r to said original Syndicate of Eight so-called, or as the 
assignee of such subscriber. 

LVIT. In not dismissing the original bill of complaint. 

LVIII. In not dismissing the amended bill of complaint. 

LIX. In making and passing said decree of November 20, 1911. 

HENRY E. DAVIS, 

LYON & LYON, 

Solicitors for Defendants, Appellants. 


529 Directions to Clerk for Preparation of Transcript of Record. 


Filed Januarv 13, 1912. 

******* 


To the Clerk of the Court. 

Sir: We hereby designate the following portions of the record 
in the above-entitled cause for the transcript of record on the appeal 
of the defendants Driver, Fitz Simons and Meehan therein: 

1. Answer of defendant Tait to the original bill. 

2. Answer of the defendant Omwake to the original bill. 

3. Answer of the defendant Cable to the original bill. 

4. Answer of the defendant Merry to the original bill. 

5. Answer of the defendant Tyler to the original bill. 

6. Amended bill. 

7. Demurrer of defendant Driver to amended bill with memo¬ 
randum that similar demurrers were filed by each of the defendants 
Fitz Simons and Meehan. 

8. Order overruling demurrers to amended bill. 

9. Answer of defendant Driver to Amended Bill. 

10. Answer of defendant Fitz Simons to amended bill. 

Hi Answer of defendant Meehan to Amended bill. 

12. Replication. 

13. Further amendment of bill as to defendant Meehan. 
530 14. Testimony and exhibits. 

15. Docket entries of all process to defendants and returns 


thereon. 

16. Decree of November 20, 1911. 

17. Order respecting appeal. 

18. Memorandum of filing of bond on appeal. 

19. Assignment of errors. 

20. This designation. 

HENRY E. 


DAVIS. 


LYON & LYON, 

Attorneys for Defendants Driver, 

FitzSimons and Meehan. 


Memoranda. 

January 24. 1912.—Time in which to file transcript of record on 
appeal to the Court of Appeals of the District of Columbia extended 
from day to day to and including April 15th, 1912. • 
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531 Docket Entries. 

Supreme Court of the District of Columbia. 

No. 28463. 


Parties. 


Action. Complainants’ 

Solicitors. 


James H. Brunemer, 
W. W. White, Mrs. 

C. M. Park and Jen¬ 
nie W. Davenport 

vs. 

1. George W. Driver; 
2. Edwin C. Fitz- 
Simons; 3. Peter J. 
Meehan; 4. Timothy 

D. Keleher; 5. Galen 
L. Tait; 6. Augustus 
B. Omwake; 7. Ed¬ 
ward J. Cable; 8. 
Gertrude W. Ashby; 

9. Julia M. Merry; 

10. Sarah Ivlock; 1-. 
Thomas H. Smith; 
12. Mrs. William H. 
Wanamaker; 13. 
George C. Brown; 

14. Charles K. Kent; 

15. E. Shallenberger; 

16. Matthew Hawe; 

17. C. C. Tyler and 

18. A. S. Macomber. 


For Discovery Ac- Kappler & Merillat. 
counting & Injunc- M. N. Richardson, 
tion. 

Defendant’s Solicitor. 

Lyon & Lyon 17. 

G. L. Tait 5 & 6. 

J. H. Lichliter 1, 2 & 
3. 

Lyon & Lyon 2, 3, 7 
& 9. 

H. E. Davis 1. 


Date. * Proceedings. 

1909. 

Ap’l 12. Deposit toward costs by Kappler & Merillat 

12. Bill, appearance, order & Interrogatories (3 sets) Filed 

12. “ Spa to Answer & Copies (18) 

16. Appearance of Lyon & Lyon for def’t No. 17 order “ 
May 4. Spa to Ans. returned serv ed 1, 2, 3, 5, 6, 11,12, 17, 

18. Not found 7, 9, 14, 16. Not executed 4, 8, 

10, 13, 15 

4. Appearance of Galen L. Tait for def’ts Nos. 5 <fe 6 

order " 

4. Appearance of J. H. Lichliter “ “ “ 1, 2, 

3 order " 

12. Answer of deft No. 17 “ 

25. Appearance of Lyon & Lyon for def’ts 2 & 3 order “ 
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27. Demurrer of deft No. 1 & Appearance of H.E. Davis 
June 1. “ “ “ “ 2 

^ a u u u g 

1. “ calendared for Oct. term 

1. Answer of def’ts 5 A 6 to Bill k Jurat 
l “ “ “ “ “ Interrogatories k Jurat 

10. Additional Deposit for costs by Kappler & Merillat. 

532 Docket Entries (Continued). 


Date. 


Proceedings. 


1909. 
Oct. 14. 

14. 

15. 
21 . 

Nov. 3. 
5. 

19. 

20 . 
20 . 
26. 


Appearance of Lyon A Lyon for def’ts 7 & 9 
Answer of deft 7 

44 44 44 Q 

Demurrer sustained as to No. 1. Overruled as to 
Nos. 2 k 3. M. 83 p. 216 
Amended Bill 

“ “ spa to Answer & Copy to No. 4 issued 

“ “ “ “ “ returned not found 

No. 4 

“ “ demurrer to by deft No. 2 

a u a u u u u o 

{4 44 U 44 44 44 44 1 


1910. 

Jan. 15. Demurrer of Nos, 1. 2, 3, overruled with costs M. 
83 p. 329 

Ap'l 4. Answer of deft No. 1 to Amended Bill 
6. Answer of “ “ 3 “ 

6. Answer of “ “ 2 “ 


25. Replication 

June 21. Spa duces tecum of June 20" returned served (1) 
for pl’ff 

27. Motions of pfff to extend time & for Commission, 

Notices & Affidavit 

28. Affidavit for pl’ff 

30. “ (4) for def ts in opposition to extend time 

July 1. Time for taking testimony extended M. 86 p. 70 
14. Add’l deposit for costs by Kappler k Merillat 
Aug. 9. Motion for commission to issue 

9. Commission ordered to issue to Roy O. Gilbert, 

Chicago. M 86 p. 197 

24. 11 issued to Rov O. Gilbert, Chicago, 

Ill. 

Sept. 12. Motion of Pl’ff for commission to issue 

12. Commission ordered to issue to take deposition 
M. 86 p. 267 

12. Commission issued to take deposition of Timothy 
D. Keleher 

20. Spa duces tecum of Sept. 19" returned served (1) 
for pl’ff 


Filed 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

U 

44 

44 


44 

44 
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20. “ ad test of Sept. 19" returned sensed (1) for 

pl’ff 

26. Deposition (1) for pl’ff from Chicago, Ill. “ 

26 “ published by Clerk 

30. Spa duces tecum of Sept. 29" returned not found 

(i) 

Oct. 14. Spa ad test of Oct. 13" returned not found (1) for 
deft 

22. Spa ad test of Octo. 20" “ Witnesses (3) for 

pl’t’f sunim’d personally “ 

Nov. 9. Motion of pl’t’f to amend bill & notice “ 

9. Spa. duces tecum of Nov. 7" returned not found 

(1) for pl’ff “ 

11. Amendment to Bill Fiat of Gould “ 


533 


Docket Entries (Continued). 


Date. 


Proceedings. 


1911. 

Jan. 19. Depositions (7) for pl’ffs from Wilson, Exam. 

19. “ (5) “ def’ts “ “ “ 

19. “ (1) “ pl’ff in rebuttal from Wilson, 

Exam. 

19. Exhibits (1) Pkg. “ pl’ff from Wilson, Exam. 

^0 a n a a a a 

19. “ (1) “ “ def’ts “ 

19. Calendared for Feb. term order 

Nov. 17. Add’l deposit for costs by Kappler & Merillat 

20. Decree app’t’g M. N. Richardson & S. Lyon, Trus¬ 

tees, bond $15,000. M. 90 p. 109 

21. Stipulation of counsel agreeing that par. 7 of decree 

of Nov. 20" shall be in effect 

23. Bond of Trustees for $15,000 approved, (Fid. & 
Dep. Co.) 

Dec. 4. Appeal from decree of Nov. 20", 1911, bond $2,000 
etc. M. 89 p. 110 

8. Add’l deposit for costs by Simon Lyon 
8. Bond on appeal of Geo. W. Driver et al. for $100 
approved (Fid. & Dep. Co.) 


Filed 

a 


a 

a 

a 

a 

a 


a 


a 


a 


U 


a 


1912. 

Jan. 4. Receipt of Richardson & Lyon, Trustees for $1,800 “ 

13. Assignment of Errors by def’ts 1, 2, 3 “ 

13. Designation of Record on appeal by def’ts 1, 2, 3 “ 

15. Order extending time to make certain payments 
M. 90 p. 188 

15. Stipulation. “ 

24. Order extending time for filing transcript M. 90 p. 

201 
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Feb. 28. Order extending time for filing transcript M. 89 

p. 280 

M’ch 20. Certified copy of order of Nov. 20" 1911, to C. H. 

Merillat 

M’cli ’28. Order extending time to file transcript of record on 
appeal M. 89 p. 347 

534 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
— both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in Equity Cause No. 28.403. wherein James 
IT. Brunemer. et al., are Complainants and George W. Driver, et al. 
i re Defendants, as the same remains upon the files and of record in 
said Court. 

In testimony whereof. I hereunto subscribe niy name and affix 
the seal of said Court, at the City of Washington, in said District. 

I his loth day of April. 1912. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. —^ 
George W. Driver et ah, appellants, vs. James H. Brunemer, et ah 
Court of Appeals. District of Columbia. Filed Apr. 15, 1912. 
Henry W. TTodges, Clerk. 
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Feb. 28. Order extending time for filing transcript M. 89 

p. 280 

M’ch 20. Certified copy of order of Nov. 20" 1911, to C. H. 
Merillat 

M’ch 28. Order extending time to file transcript of record on 
appeal M. 89 p. 347 


534 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
— both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in Equity Cause No. 28,463, wherein James 
IT. Brunemer. et ah, are Complainants and George W. Driver, et al. 
i re Defendants, as the same remains upon the files and of record in 
said Court.. 

In testimony whereof. T hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 15th day of April. 1912. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. —. 
George W. Driver et al.. appellants, vs. .Tames H. Brunemer, et al. 
Court of Appeals. District of Columbia. Filed Apr. 15, 1912. 
Henry W. TTodges. Clerk. 


RETURN TO WRIT. OF CERTIORARI. 


Court of Appeals, District of Columbia 

OCTOBER TERM, 1912. 

No. 2414. 


GEORGE W. DRIVER, EDWIN C. FITZ SIMONS, AND PETER 

J. MEEHAN, APPELLANTS, 

VS 

JAMES H. BRUNEMER, WILLIAM W. WHITE, CASSIUS M. 
PARK, Mrs. CASSIUS M. PARK, AND JENNIE W. DAVEN¬ 
PORT. 


FILED OCTOBER 12,1912. 


Questions for Timothy D. Keleher and Edwin C. Fitzsimons. 

Filed April 12, 1909. 

In the Supreme Court of the District of Columbia. 

Equity. 28463. 

I 

James H. Brunemer et al., Complainants, 

i ‘. vs. 

George W. Driver et al. 

******* 

1. How many shares of stock did you have, or certificates, in the 
syndicate first formed, herein referred to, wherein Geo. W. Driver 
and David D. Stone were trustees and held the title to lots 10, 11, 
12 and part of 9, in Murdock’s subdivision of Friendship? 

2. What did you pay for each of said shares of stock or certifi¬ 
cates so owned by you? 

3. How was such payment made and to whom? 

4. Who was treasurer or secretary for said syndicate, and who 
kept its books, and where are such books? 

5. Where was the bank account of said syndicate kept? 
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6. Did you ever learn that the mortgage purporting to secure 
Edward Burket did not represent value? If so, when, and from 
whom? State your knowledge on this point fully. 

7. When the second syndicate was organized in 1892 or the fall 
of 1891, and Geo. W. Driver and David D. Stone conveyed the 
property above mentioned to Edwin C. Fitzsimons and Timothy D. 
Keleher, what was the consideration or price paid for the property 
to the former syndicate. 

8. How much cash was then paid down and to whom was it paid? 

9. What trust, if any, was placed upon the property at the time 
of said sale, or was the property taken subject to any trust or trusts 
as a part of the consideration price: and if so, what were those trusts, 
and what was the full consideration price? 

10. When or how were said trusts, if you say there were any, paid, 
and by whom, and to whom? 

11. Was the deed of trust indebtedness represented by notes and 
if so who were the owners of and who held the notes? 

12. What was done with the amount subscribed by the Fitz¬ 
simmons Keleher syndicate as a first or down payment on the prop¬ 
erty and was it all paid in cash? State how much cash was paid, 
who received the same and what was done with the cash paid in? 

13. How much of that consideration did you receive, and how 
many shares of your stock as owner, in the first named syndicate did 
you surrender, on account of such payments made to you? 

14. How many shares of stock did you receive in the said second 
syndicate, wherein said Fitz Simons and Keleher held the title and 
from whom did you receive such shares or certificates, and what did 
you pay for them? 

15. How did you pay for them, by cash, check or surrender of 
old certificates: and if surrender of old certificates in the first named 
syndicate, how many did } r ou surrender? 

16. Who kept the books and acted as treasurer of the said two 
syndicates, and where were the bank accounts of each kept? 

16. Answer. 

17. Who were the promoters and organizers of the syndicate for 
which Keleher and Fitz Simons were trustees? 

18. Are you still a member of said second syndicate, wherein 
Fitz Simons and Keleher, or Meehan, substituted for Keleher, hold 
title. If so, state the extent of that interest, and how many certifi¬ 
cates of shares of stock do you hold? 

19. What inducement or consideration was offered said Fitz 
Simons and Keleher to induce them to promote the present syndi¬ 
cate and by whom was that inducement offered and acting for whom? 
State if you know how the present syndicate came to be organized? 

20. Had you before then learned that the older syndicate had 

been fonned on a basis that made the syndicate members shares 
cost them different amounts according to" whether they were pro¬ 
moters or simply subscribers to the Syndicate? F 

2 1 - How much was paid in money and how much in notes to 
each holder of one or more shares in the old syndicate of which vou 
and David D. Stone were trustees? J 
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22. Who were the promoter? or organizers of the present syndi¬ 
cate. State each person instrumental/?/, directly or indirectly, in 
forming the present syndicate? 

23. Who were the shareholders in the old syndicate of which 
you and David IX Stone were trustees? 

24. Did you or they state to those induced or besought to join 
the present syndicate that the property to be l>ought was the last 
holding of a big syndicate which had to sell to close up its affairs. 

25. If you did so state what was the big syndicate referred to, who 
composed it, and what other property did they have? 

26. Did you state to each of those you talked to about the syndi¬ 
cate or asked to join the syndicate that you would take shares or 
an interest in the syndicate that was l>eing formed and of which 
Messrs. Fitz Simons and Keleher became trustees. 

27. Did you state to each of those you talked to about the syndi¬ 
cate or asked to join the syndicate that you had any interest in the 
syndicate, Stone and Driver, Trustees, that then owned the real 
estate described herein? 

28. W as the land bought with the money subscril)ed by members 
of the present syndicate? 

29. Who received the money subscribed by members of the pres¬ 
ent syndicate? Before the land was purchased of Stone and Driver, 
Trustees and in what bank and names were the monies kept? 

30. Who did you interest or endeavor to interest in the present 

syndicate ? 

31. What representations did you make to them to induce them 
to go into the syndicate? 

311/ 2 . Did you state to them the profit that would accrue to you 
by means of organizing of the Keleher-Fitz Simons Syndicate? 

‘ 32. What connection had Edwin Fitz Simons and Timothy 
Keleher with organization of the present syndicate? 

33. Were you paid for organizing or helping to organize the 
present syndicate? *If so, by whom and how much? 

34. When and to whom have you disposed of any of vour shares 
of stock in the Keleher-Fitz Simons Syndicate, since its organization 
and to whom? 

35. Are you interested in any way in the syndicate for which 
Galen L. Tait and Augustus B. Omwake hold title for persons who 
contributed to the purchase of interests therein? 

36. If you say you are interested in said third named syndicate, 
state the extent of your interest therein? 

37. State, if you know, the members forming said third named 
syndicate, and the amount of share owned hv each? 

38. In the formation of the first named syndicate, wherein you 
and David D. Stone took the title to the property, what knowledge 
did you have of the trust to James F. Hood and Luther L. Apple to 
secure Edward P. Burkett $7,600? 

39. When, if ever, did you acquire any such knowledge of any 
knowledge whatsoever in respect of said trust? 

40. Did you know at the time that said trust was placed upon 
said property that said trust notes for said $7,600 were really the 


property of David D. Stone, and were transferred without considera¬ 
tion to said David D. Stone by said Burkett? 

41. Did you know at the time said syndicate first named w as 
organized, that said $7,600 was a secret profit made by said David 
D. Stone? 

42. When if ever, did you so ascertain that said David D. Stone 
was the true owner of said notes for said $7,600? 

43. When you learned such fact, if you say that you did, state 
whether or not you called that fact to the attention of said David 
D. Stone, and who was with you when you called such fact to his 
attention, and why did you do so? 

44. State what was said to you by said David D. Stone in respect 
thereto? 

45. State the circumstances under which you and Edwin C. Fitz 
Simons and Timothy D. Keleher organized said second named syndi¬ 
cate in which said Fitz Simons and Keleher took title to said prop¬ 
erty and purchased the same from George W. Driver and David D. 
Stone Trustees? 

46. State the circumstances under which you and Edwin C. 
Fitz Simons and Timothy D. Keleher organized said second named 
syndicate, in which said Fitz Simons and Keleher took title to said 
property, and purchased the same from George W. Driver and 
David D. Stone, Trustees? 

47. Did vou not tell the persons who subscribed to the Keleher 
Fitz Simons Syndicate that they would buy on the ground floor or 
words to that effect ? 

48. Did you disclose to persons whom you say you interested in 
Incoming purchasers of shares of stock or certificates in said second 
named syndicate that you were interested already as part of the 
land bought later bv the Keleher-Fitz Simons Syndicate. 

49. State how many shares of stock you acquired in said second 
syndicate, and what you paid for them, in cash, or how? 

50. To whom did you turn over your subscriptions and in cash 
or bv check? 

51. State how much cash you received when said first named 

syndicate sold to said second named syndicate, the first being what 

is here called the Driver-Stone Syndicate, and the second the 

Keleher-Fitz Simons Svndicate? 

%/ 

52. State whether or not you had knowledge of the intention on 
the part of said Fits Simons and said Meehan, substituted for said 
Keleher, trustees holding said title to said property to sell said prop¬ 
erty to Galen L. Tait, and Augustus B. Omwake before said sale 
was made? 

53. State liet er or not j u tia\ e any interest in the syndicate 
for whom said Galen L. Tait and Augustus B. Omwake hold title 
to said property, and whether you hold any shares of stock or certifi¬ 
cates therein? 

54. If so, how many? And state what that interest is? 

55. State the names of the persons who own or hold interests 
shares of stock or certificates in the syndicate for whom you hold 
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title as trustees, and the extent of the interest of eaeh of such per¬ 
son. 

56. How were such interests acquired or paid for? 

57. On or before May 25, 1906, when you sold the property 
herein involved to Galen L. Tait and Augutus B. Omwake what 
notice or information of such intention to sell on your part did you 
give to the said persons owning shares or interests or certificates in 
said syndicate, and to whom and what notice or information did you 
give? 

58. For how much cash did you sell said property. And what 
trust? What was the full consideration? 

59. How much cash have you received in the curtail or payment 
of deferred payments in the sale of said property? 

60. State what disbursements you have made in respect of said 
funds or moneys which you have received in the interest of said 
syndicate? 

61. State what statement of account vou have ever rendered to the 
members of said syndicate as to receipts or disbursements of funds, 
and when and to whom? 

62. State what if any of the notes for said deferred payments have 
become due and not paid, and whether or not you have extended 
payment thereof, and if so to what time, and why? 

68. State what interest has been paid on said notice? And state 
what interest is due? 

64. State whether as trustees you still hold said notes, if not who 
has them, and how much did you receive for them? . 

65. State how manv shares of stock vou have in the svndicate for 

V V V 

which you hold title, and bow much or in what way you paid for 
them: and state how many shares of stock or certificates you hold 
in the syndicate for which said Galen L. Tait, and Augustus B. 
Omwake hold title, and how much and how you paid for them? 


Questions for George W. Driver. 

Filed April 12, 1909. 

******* 

1. How many shares of stock did you have, or certificates, in the 
syndicate first formed, herein referred to, wherein you and David 
D. Stone were trustees and held the title to lots 10, 11, 12 and part 
of 9, in Murdock’s subdivision of Friendship? 

2. What did you pay for each of said shares of stock or certificates 
so owned by you? 

3. How was such payment made and to whom? 

4. Who was treasurer or secretary for said syndicate, and who 
kept its books, and where are such books? 

5. Where was the bank account of said syndicate kept? 

6. Did you ever learn that the mortgage purporting to secure 
Edward Burket did not represent value? If so, when, and from 
whom? State your knowledge on this point fully. 

7. When the second syndicate was organized in 1892 or the fall 
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of 1891, and you and David D. Stone conveyed the property above 
mentioned, to which you had held title, to Edwin C. hitz Simons 
and Timothy D. Keleher, what was the consideration or price paid 
for the property to the former syndicate. 

8. How much cash was then paid down and to whom was it paid? 

9. What trust, if any, was placed upon the property at the time 
of said sale, or was the property taken subject to any trusts or trusts 
as a part of the consideration price; and if so, what were those 
trusts, and what was the full consideration price? 

10. When and how were said trusts, if you say there were any, 
paid, and by whom and to whom? 

11. Was the deed of trust indebtedness represented by notes and 
if so who were the owners and who held the notes? 

12. What was done with the cash consideration which you say 
was paid for the property in that sale to Edwin S. Fitz Simmons 
and Timothy D. Keleher, Trustees? 

18. How much of that consideration did you receive, and how 
many shares of your stock as owner, in the first named syndicate did 
you surrender, on account of such payments made to you? 

14. How many shares of stock did you receive in the said second 
syndicate, wherein said Fitz Simmons and Keleher held the title 
and from whom did you receive such shares or certificates, and 
what did you pay for them? 

15. How did you pay for them by cash, check or surrender of old 
certificates; and if surrender of old certificates in the first named 
svndicate, how manv did von surrender? 

IB. Who kept the books and acted as treasurer of the said two 
syndicates, and where were the bank accounts of each kept? 

17. Who were the promoters and organizers of the syndicate for 
which Ketcher and Fitz Simons were trustees? 

18. Are you still a member of said second syndicate, wherein 
Fitz Simons and Keleher, or Meehan, substituted for Keleher, hold 
title, if so, state the extent of that interest, and how many certificates 
or shares of stock do you hold? 

19. What inducement was offered said Fitz Simons and Keleher 
to induce them to promote the present syndicate and by whom and 
acting for whom? State if you know how the present syndicate came 
to be organized? 

20. Had you before then learned that the older syndicate had 
been formed on a basis that made the syndicate members shares cost 
them different amounts according to whether they were promoters 
or simply subscribers to the syndicate? 

21. How much was paid in money and how much in notes to each 
holder of one or more shares in the old syndicate of which you and 
David D. Stone were trustees? 

22. Who were the promoter* of the present syndicate on which 
the property here in litigation was agreed to be turned over to the 
promoters of the present svndicate? 

28. Who were the shareholders in the old syndicate of which you 
and David D. Stone were trustees? 

24. Did you or they state to those induced or besought to join 
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the present syndicate that the property to be bought was the last 
holding of a big syndicate which had to sell to close up its affairs? 

25. If you did so state, what was the big syndicate referred to, 
who composed it, and what other property did they have? 

26. Did you state to each of those you talked to alxmt the syndi¬ 
cate or asked to join the syndicate that you would take shares on an 
interest in the syndicate that was being formed and of which Messrs. 
Fitz Simons and Keleher became trustees? 

27. Did you state to each of those you talked to about the syndi¬ 
cate or asked to join the syndicate that you had any interest in the 
syndicate, Stone and Driver, Trustees, that then owned the real 
estate described herein? 

28. Was the land bought with the money subscribed by members 
of the present syndicate? 

29. Bv whom was the money subscribed by the present syndicate 
held before the land was purchased of Stone and Driver, Trustees? 

30. Who did you interest or endeavor to interest in the present 
syndicate? 

31. What representations did you make to them to induce them 
to go into the syndicate? 

32. What connection had Edwin Fitz Simons and Timothy 
Keleher with organization of the present syndicate? 

33. Did you agree to pay them for organizing or helping to 
organize the present syndicate? If so. what did you agree to pay 
them? 

34. When and to whom have you disposed of any of vour shares 
of stock in said second named syndicate, since its organization and 
to' whom? 

35. Are yon interested in any way in the syndicate for which 
Galen L. Tait and Augustus B. Omwake hold title for persons who 
contributed to the purchase of interests therein? 

say you are interested in said third named syndicate, 
state the extent of your interest therein? 

37. State, if you know, the members forming said third named 
syndicate, and the amount of shares owned by each? 

38. In the formation of the first named syndicate, wherein you 
and David D. Stone took the title to the property, what knowledge 
did you have of the trust to .Tames F. Hood and Luther L. Apple 
to secure Edward P. Burkett $7,600? 

39. When, if ever, did you acquire any such knowledge or any 
knowledge whatsoever in respect of said trust? 

40. Did you know at the time that said trust was placed upon said 
property that said trust notes for said $7,600 were really the prop¬ 
erty of David D. Stone, and were transferred without consideration 
to said David D. Stone hv said Burkett? 

41. Did you know at the time said svndicate first named was 
organized that said $7,600 was a secret profit made bv said David 
D. Stone? 

42 When, if ever, did you so ascertain that said David D. Stone 
was the true owner of said notes for said $7,600? 

43. When you learned such fact, if you say that you did, state 
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whether or not you called that fact to the attention of said David 
D. Stone, and who was with you when you called such fact to his 

attention, and why did you do so? 

44. State what was said to you by said David D. Stone in respect 

thereto? 

45. State the circumstances under which you and Edwin C. Fitz 
Simons and Timothy D. Keleher organized said second named syndi¬ 
cate. in which said Fitz Simons and Keleher took title to said prop¬ 
erty, and purchased the same from George . Driver and David D. 
Stone, Trustees? 

46. State if you did not undertake the organization of said second 
syndicate for the purpose of unloading vour purchase in the first 
syndicate, upon said second syndicate? 

47. State whom you interested to purchase shares in said second 
syndicate, and what inducement you made to them to buy? 

48. What statements did you make or cause to be made to the 
persons solicited to join the syndicate of which Fitz Simons and 
Keleher were trustees? 

49. Did you not tell them that they would buy on the ground 
floor or words to that effect? 

50. Did you disclose to persons whom you say you interested in 
becoming purchasers of shares of stock or certificates in said second 
named syndicate that you were interested already as part owner of 
the land bought later bv the Iveleher-Fitz Simons syndicate. 

51. State how many shares of stock you acquired in said second 
syndicate, and what you paid for them, in cash, or how? 

52. To whom did you turn over your subscriptions and in cash 

or by check? 

53. State how much cash you received when said first named syn¬ 
dicate sold to said second named syndicate? 

54. State whether or not you had knowledge of the intention on 
the part of said Fitz Simons and said Meehan, substituted for said 
Keleher, trustees holding said title to said property, to sell said prop- * 
ertv to Galen L. Tait. and Augustus B. Omwake, before said sale 
was made? 

55. State whether or not you have any interest in -the syndicate 
for whom said Galen L. Tait and Augustus B. Omwake hold title 
to said propertv. and whether you hold any shares of stock or 
certificates therein? 

. 56. If so. how many? And state what that interest is. 


The United States of America, #*: 

[Seal Court of Appeals, District of Columbia.] 

The President of the United States of America to the Honorable the 
Justices of the Supreme Court of the District of Columbia, Greet¬ 
ing: 

Whereas in a certain suit in said Supreme Court between James 
H. Bninemer et ah, Complainants, and George W. Driver et ah, 
defendants, which suit was removed to the Court of Appeals of the 
District of Columbia by virtue of an appeal, agreeably to the act of 




Congress in such case made and provided, a diminution of the 
record and proceedings of said cause has been suggested, to wit: 

“The interrogatories attached to the original bill and addressed 
to George W. Driver 

The interrogatories attached to the original bill and addressed 
to Edwin C. Fitz Simons 

The interrogatories attached to the original bill and addressed 
to Peter .T. Meehan” 

You, therefore, are hereby commanded that, searching the record 
and proceedings in said cause, you certify what omissions, to the 
extent above enumerated, you shall find to the said Court of Appeals, 
so that you have the same, together with this writ, before the said 
Court of Appeals forthwith. 

Witness the Honorable Seth Shepard, Chief Justice of the said 
Court of Appeals, the — day of October, in the year of our Lord 
one thousand nine hundred and twelve. 

[Seal Court of Appeals, District of Columbia.] 

HE^RY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

[Endorsed:] Court of Appeals of the District of Columbia. No. 
2414, October Term, 1912. George W. Driver et al., appellants, vs. 
James H. Brunemer et al. Writ of certiorari. 

Supreme Court of the District of Columbia. 

I, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, do hereby certify, in obedience to the writ of certiorari 
hereto attached, and returned herewith, that the foregoing are true 
and correct copies of “The interrogatories attached to the original 
bill and addressed to George W. Driver; the interrogatories attached 
to the original bill and addressed to Edwin C. Fitz Simons.” I also 
further certify that the records and files of this office do not show 
that, any interrogatories were attached to the original bill and ad¬ 
dressed to Peter J. Meehan. 

The foregoing copies contain the words and figures omitted from 
the record heretofore transmitted to the Court of Appeals of the 
District of Columbia in cause entitled James H. Breunemer. et al., 
va George W. Driver, et al. Equity No. 28463. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Supreme Court of the District of Columbia, this 
12th dav of October, 1912. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

[Endorsed:] No. 2414. In the Court of Appeals of the District • 
of Columbia. .Tames H. Brunemer et al. vs. Oeorge W. Driver et al. 
Return to writ of certiorari. Court of Appeals, District of Colum¬ 
bia. Filed Oct. 12, 1912. Henry W. Hodges, clerk. 
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In 1891 and January, 1892, Fitz Simons and Keleher 
had a wide acquaintance with employees in the Government 
service at Washington, by whom they were regarded as 
men of uprightness, integrity, and good judgment as to real- 
estate values in the District of Columbia. In 1891 the 
tract of land in the bill described and stated to have been 
acquired by the complainants and others as members of a 
syndicate, described as the Wesley Park Syndicate, was 
owned by a smaller syndicate of eight persons, including 
Driver, said smaller syndicate having been organized by one 
David D. Stone (hereinafter called Stone), a real-estate 
agent. Stone had organized the smaller syndicate for the 
purpose of enabling himself to unload on it at a large profit 
the tract aforesaid, and to secure for the same a fictitious 
price above its real value. The tract had been bought by 
Stone for less than $10,000, and as purchased by him was 
subject to a first deed of trust of about $6,000. For the 
purpose of enhancing the apparent value of the tract, Stone 
caused to be placed thereon a fictitious second deed of trust, 
purporting to secure one Burket $7,600, for money recited 
in said second deed to have been loaned by Burket on the 
tract. In fact, Burket had not loaned a dollar on the tract, 
and the said second deed was wholly without consideration. 
At this time it was quite usual for real estate to be in- 
cumbered to the extent of two-thirds of the price for which 
it had been sold, and the purpose of placing this second deed 
of trust on the tract was to deceive persons into believing 
that the deeds thereon represented two-thirds of the price 
for which it had been sold and bought. Burket was a young 
man, without means, employed as a clerk in the office of 
Stone, who had Burket endorse the notes without recourse, 
and thereafter organized the smaller syndicate to take over 
the tract for a total purchase price of $21,600, it being 
stated to the members of the syndicate that such was the 
real purchase price and cost of the tract to Stone, and that 
the cash payment of $8,000 required of the syndicate rep¬ 
resented approximately one-third of the cost price, and that 
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the balance of the price was secured by deed of trust on the 
tract. Some time subsequent to the organization of the 
syndicate, some of its members, including Driver, discovered 
the deceit that had been practiced on them, and the manner 
in which the price had been loaded by a fictitious second 
trust of $7,600, before its purchase by the syndicate. Where¬ 
upon the promoters of the syndicate, including Stone, pro¬ 
posed to Driver and others that a new T syndicate, to be com¬ 
posed largely of Government employees, should be organized 
for the purpose of enabling the smaller syndicate to unload 
at a profit to its members onto the new syndicate the said 
tract of land, which had been acquired, as stated, at a fic¬ 
titious price by the smaller syndicate (Paragraph 3, Rec., 
11-13). 

In pursuance of this plan, Driver, Keleher, Fitz Simons, 
Meehan (hereinafter for convenience called “principal de¬ 
fendants”), and others conspired to fonn the syndicate of 
which the complainants became members, which organiza¬ 
tion is the cause and subject of the bill of complaint. The 
promoters of this Wesley Park syndicate were said principal 
defendants, who, acting as promoters and organizers of the 
same, prior to January 27, 1892, solicited complainants and 
others, who subsequently became members of the said syn¬ 
dicate, to join them in the formation of the syndicate for the 
purchase of the land referred to, being known as Wesley 
Park, or part of Friendship, situated in the county of 
Washington, District of Columbia, near the Methodist Uni¬ 
versity. Prior to organizing or promoting this second syn¬ 
dicate, said principal defendants were authorized by the 
smaller syndicate aforesaid to sell the land at a much less 
price than $40,000, and it was agreed that they and others, 
aiding them in promoting the second syndicate, should re¬ 
ceive a large part of said $40,000 as profits, or alleged commis¬ 
sions, to be paid out of the moneys the second syndicate 
should contribute for the purchase of the property. There¬ 
upon said principal defendants, acting in combination in 
pursuance of their common plan to defraud the complainants 
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by inducing them to purchase the land at a fictitious price 
far above its then real value, proposed to the complainants 
and others that they should join them, the said defendants, 
as shareholders in the syndicate, which would, and upon 
formation of said syndicate did, buy the land described, 
said principal defendants representing and stating that they 
were to be buyers of the land on the same terms as the com¬ 
plainants and other shareholders, and that all members of 
the syndicate would be in on the ground floor, and would 
pay the same price for their holdings and that profits would 
be divided equally. The said defendants studiously con¬ 
cealed from the complainants and others that they were in¬ 
terested in the land adversely to the complainants and others, 
were to derive large profits by reason of organization of the 
syndicate, to be got out of the contributions of money paid 
by the complainants for their shares, and that the said de¬ 
fendants had any interest in the land as owners and sellers 
of the same, and stated to complainants that they had no 
former interest in the land. Complainants relied on these 
representations, believed that the only interest of the said 
defendants in organization of the syndicate was in order to 
enable them, with the aid of complainants and others, to 
acquire the land, and thereby acquire undivided interests 
in a large and valuable unsubdivided piece of real*estate that 
could be subdivided later and sold to the common profit of 
all concerned; and complainants, so believing in an identity 
of interest between themselves and others similarly situated, 
and being unaware of any diversity of interest, felt that they 
could, and they did, rely upon the judgment of the pro¬ 
moters aforesaid of the syndicate as to the value of the land, 
and trusted and believed in representations made them by 
the said defendants with reference to the same. The said 
defendants represented to complainants that the lowest price 
at which the land could be purchased was $40,000, that this 
was a very cheap price, and that the only reason that the 
land could be purchased at such a price was because it was 
the last remaining holding of a large real-estate syndicate 


6 


anxious to sell, because it was compelled to close up its affairs. 
The price was not a low price, but was a large and fictitious 
price, and was known to each of the said defendants to be 
such, much above the real and true value of the land and 
the price at which its then owners were willing to sell the 
same. The land was not held by a large syndicate anxious 
to close up its affairs, but by a small syndicate anxious to 
unload it at a profit on discovery of frauds that had been 
perpetrated on it, and by means of which frauds it had been 
induced to purchase the tract. It was represented to com¬ 
plainants and others that the original cost price of the land 
from the syndicate then owning the same to the promoters 
of the second syndicate was approximately $40,000, and 
that complainants and others, if they subscribed to shares 
in the syndicate, would come in in the purchase of the land 
on an equal pro rata basis with the defendants, promoters 
and organizers of the syndicate, and that the expenses of the 
transfer of the property would be small and equally divided 
among all shareholders. It was represented to complainants 
and others that $28,400 of the cost price of the land would 
have to be paid in cash, and that trusts aggregating $11,600, 
payable at intervals between 1891 and 1893, were to be 
placed on the property, secured by purchase money and 
mortgage notes, which were to be paid off by pro rata as¬ 
sessments on the members, and that the property would be; 
placed in the hands of two trustees to be elected by the share¬ 
holders, which trustees would take title to the property and 
give each shareholder a certificate to represent his interest 
therein; and that the syndicate would be organized on a 
basis of 57 shares at $500 per share, which would realize 
$28,500, of which $100 would be used for expenses, and 
the balance, $28,400, would be paid over to the then owners 
of the property. Complainants and others believed in these 
representations, and in consequence thereof subscribed for 
shares in the syndicate and agreed to pay the sum of $500 
per share, and thereafter pay down 10 per cent of their 
subscriptions and later pay the balance of the sum of $500 
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per share for each share subscribed, said payments being 
made without any knowledge that the representations made 
were untrue and that there had been any concealment of 
the facts and relationship of the said defendants to the trans¬ 
action ; and complainants and others, by reason of their con- 
lidence in the integrity and uprightness of the defendants, 
continued for many years unsuspicious and unaware of the 
perpetration of any fraud upon them, or that there had 
been any misrepresentations made to them, or the conceal¬ 
ment of any material fact in reference to the property, the 
formation of the syndicate of which they were members, and 
the relationship of the said defendants thereto (paragraph 
4, Rec., 13-15, 37-39). 

Complainants and other members of the syndicate join¬ 
ing the same were ignorant of the fact that the promoters 
of the syndicate, including the said defendants, had or 
would have any interest adverse to those of the complain¬ 
ants and others, and that the purpose of formation of the 
syndicate was to enable its promoters to unload the property 
on complainants and the other members of the syndicate at 
a fictitious price, which would enable the owners of the land 
and the promoters of the syndicate by use of the money of 
complainants and others to buy the land of themselves at a 
price that would realize for them a large profit by the de¬ 
ception practiced on complainants, and would enable such 

of them as took interests or shares in the new svndicate to 

«/ 

acquire the same free of cost to themselves out of the illegal 
profits realized from complainants and others joining the 
syndicate on their faith in the integrity and fair dealing of 
its promoters. But for the deception practiced, complainants 
would not have taken an interest in the svndicate, and 
would not have purchased or acquired shares in the syndi¬ 
cate had the truth and the facts been disclosed to them, 
and had they known that a large part of the price complain¬ 
ants and others paid would go, not in the purchase of the 
land, but into the pockets of the said defendants, as their 
reward, or pay for organization of the syndicate, and that 
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the defendants were interested in the land, not as buyers, 
but as sellers. Complainants and others subscribed for 
shares in the syndicate on their faith in the integrity of 
those inducing them to join the same and in the belief that 
the representations made them were true (Paragraph 5, Rec., 
15-16, 3940). 

Complainants and others paid $500 per share as afore¬ 
said, and with the money obtained as aforesaid defendants 
purchased of themselves, and the syndicate members acting 
in co-operation with them, the land agreed to be bought. 
Title to the land was taken in the name of Fitz Simons and 
Kelelier, trustees, by a deed of trust from Stone and Driver, 
trustees, recorded January 14, 1892, in Liber 1646, at folio 
247, of the land records of the District of Columbia. Sub¬ 
sequently Fitz Simons and Keleher, trustees, subdivided 
parts of the said land and later Keleher resigned as trustee 
and the defendant Meehan was substituted in his stead. 
Complainants are the holders, respectively, of various in¬ 
terests as tenants in common of the land bv reason of own- 
ership of certificates representing their respective shares. 
[In this behalf, the allegation as to the Davenport interest 
is that the “complainant Theodore Davenport” is holder of 
five and seven-eighths shares, although the complainant 
named in the caption and the first paragraph of the bill is 
“Jennie W. Davenport.”] (Paragraph 8, Rec*., 16-17.) 

Some months after the organization of the second syndi¬ 
cate there came a time of financial stress, which continued 
for several years. After some years complainants became of 
opinion that the promoters of the syndicate had been very 
sanguine, and had overvalued the land, but continued to 
have confidence in the uprightness and integrity of the pro¬ 
moters of the syndicate, and confidence in the truth of the 
representations on which they had been induced to become 
members thereof, and by reason of such confidence were un¬ 
suspicious and made no investigation into the organization 
of the syndicate. In the spring of 1907 certain statements 
made by a former member of the syndicate to some of the 
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complainants and others begat a suspicion that undue repre¬ 
sentations had been made to them by those who, as afore¬ 
said, had induced them to become members of the syndi¬ 
cate, and caused them to consult attorneys with reference to 
the matter. The records of the office of the Recorder of 
Deeds were examined by said attorneys and other investi¬ 
gations were conducted by them for the purpose of ascer¬ 
taining the facts with reference to the organization and pro¬ 
motion of the syndicate. The defendant Fitz Simons was 
approached with reference to what, if any, profit he had 
made by reason of organization of the syndicate, but no in¬ 
formation was obtainable from him, except with reference 
to matters that were of public record or that related to mat¬ 
ters subsequent to his trusteeship. By means of co-operation 
between complainants and their attorneys, the several rep¬ 
resentations in the bill recited as having been made the com¬ 
plainants and the fact that they were untrue was discovered 
some time in the year 190S, together with certain docu¬ 
mentary proof thereof, and the facts with reference to the 
prior syndicate and the knowledge of values of the defend¬ 
ants Keleher, Fitz Simons, and Driver, ascertained, and suf¬ 
ficient information obtained, the complainants acting with 
due and ordinary diligence, and pursuing, through their at¬ 
torneys, such means of information as was thought proper, 
expedient, and necessary, until there was accumulated evi¬ 
dence that, in the opinion of complainants, satisfied them 
that the said defendants and others had perpetrated a fraud 
on them, the complainants, in organization of the syndicate, 
and by organization of the same had worked off on com¬ 
plainants at a high fictitious price land of much smaller 
value by persuading complainants that the promoters were 
joining them as buyers of the property (paragraph 9. Rec., 
17-18). 

Among the shareholders in the second syndicate was the 
defendant Tait, who was a holder of a one-fiftv-seventh 
interest therein. Complainants and others continued to pay 
their assessments on the property of the said syndicate as 
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the same became due and payable, and the property became 
highly desirable unimproved real estate for suburban homes. 
Tait is a real estate operator and acting in conjunction with 
his partner, the defendant Omwake, conceived a plan to 
acquire the property. To this end he, Tait, interested at 
least one of the two trustees then controlling the property of 
the syndicate, and through said trustee induced and brought 
about the sale of the property to himself and Omwake, at a 
figure far below the real value of the property, namely, 
$20,000. At this time the real estate was subdivided into 
building lots. In order further to lessen their liability, it 
was agreed between Tait and Omwake that the property 
should be sold to them for a down payment of only $1,500, 
and that payment for the remainder due should be deferred 
from a period of seven years with the privilege of releasing 
any lot on the payment of $150 per lot. Pursuant to this 
agreement, which had for its object a sale of the property 
at a price that would net its promoters a large return with¬ 
out risk, the property was, by agreement made May 1, 1906, 
sold by Fitz Simons and Meehan to Tait, purchaser, and 
Omwake, agent, on payment of $1,500, and the execution 
of notes for $18,500, secured by deed of trust, and to run 
for one to seven years from May 24, 1906, a further part 
of the agreement being that 10 lots should be released with¬ 
out any further payment than the down payment of $1,500, 
and other lots on the payment of $150 per lot. This agree¬ 
ment was the result of collusion between Tait and Omwake 
• and either or both of the syndicate trustees, and was for the 
purpose of enabling Tait and Omwake to pay for the prop¬ 
erty out of sales thereof. Thereafter Tait and Omwake put 
the lots on sale and disposed of a number of them at prices 
largely in excess of the price at which the syndicate trustees, 
Tait and Meehan, had sold or purported to sell the same. 
Owing to the financial depression which then set in, sales 
of the lots did not proceed as rapidly as anticipated by Tait, 
Omwake, Fitz Simons and Meehan, and in further pur¬ 
suance of the scheme to enable the property to be sold to 
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the large profit and no risk of the projectors of the scheme, 
when the notes for deferred purchase money fell due the 
same were by Fitz Simons and Meehan extended. 

In said sale and extension Meehan and Fitz Simons, trus¬ 
tees, acted without consultation wdth or reference to the 
wishes of the syndicate members, and continued so to act, to 
the injury and prejudice of their cestuis que trustent, and in 
violation of their duties as trustees (Paragraph 10, Rec., 
18-19). 

Complainants have lost faith and confidence in their 
trustees, Fitz Simons and Meehan, and are entitled to have 
the sale of the property to Tait and Omwake vacated, except 
so far as sales of lots or parts of the same have been made to 
innocent purchasers for value without notice; to have a dis¬ 
covery and an accounting of their trustees, Fitz Simons and 
Meehan, and Tait and Omwake; to have Fitz Simons and 
Meehan removed as trustees, and to have the shares or in¬ 
terests in the syndicate held by or in the name of Driver, 
Fitz Simons, Meehan and Tait, cancelled in default of a 
full accounting and settlement (Paragraph 11, Rec., 19). 

Complainants have no adequate remedy at law (Para¬ 
graph 12, Rec., 19). 

Complainants, therefore, pray as follows (Rec., 19-20) • 

(1) For process; (2) that Driver, Fitz Simons and Kele- 
her be required to discover the full and complete history of 
their transactions with the Wesley Park Syndicate, and to 
state what arrangements or agreement there was between 
them or between anv of them and the former syndicate 
owning the land with relation to the formation of the pres¬ 
ent syndicate; (3) that Fitz Simons, Tait, Omwake, and 
Meehan be required to discover the full and complete history 
of the transactions whereby the land aforesaid was conveyed 
to said Tait, and Omwake, etc.; (4) that Fitz Simons, 
Meehan, Tait, and Omwake be enjoined from disposing of 
or incumbering any of the land without an order of court; 
(5) that Fitz Simons, Driver, Meehan, and Tait be enjoined 
from disposing of their interests in the syndicate or incum- 
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bering the same in any way, and that their said interests be 
cancelled; (6) that Fitz Simons, Keleher, Driver, Meehan, 
Tait, and Omwake be required to account to complainants 
and others for the amount due by them on account of the 
matters and things hereinabove set forth; (7) that Fitz 
Simons and Meehan be removed as trustees; (8) that the 
sale of the property by Fitz Simons and Meehan to Tait and 
Omwake be set aside, except as to sales of lots heretofore 
made, and that Tait and Omwake be required to transfer 
to the trustees for the Wesley Park Syndicate all the notes, 
etc., held by them or under their custody or control relating 
to the sale of some of the lots aforesaid; (9) for general 
relief. 

2. Scheme of the Bill of Complaint. 

(1.) The bill professes to be filed by the complainants in 
behalf of themselves and all other members of the new syn¬ 
dicate. The record shows that none of the other members 
than the complainants came into the suit. 

(2.) One Stone, owner of the property in question, or¬ 
ganized the original syndicate, to take over the property for 
$21,600, which amount was stated to the members of that 
syndicate as the real purchase price and cost. Later some 
of the members, including Driver, discovered that the prop¬ 
erty had been encumbered by a fictitious trust of $7,600 be¬ 
fore its purchase by the syndicate, and thereupon the pro¬ 
moters of the syndicate, including Stone (no other person 
than Stone being named as such a promoter), proposed to 
Driver and others the formation of a new syndicate on 
which to unload the property at a profit to the members of 
the old. 

In pursuance of this plan, Driver, Keleher, Fitz Simons, 
Meehan, and others conspired to form the new syndicate, 
the promoters of which were Keleher, Fitz Simons, Meehan, 
and Driver, who, acting as promoters of the new syndicate, 
solicited complainants and others to join them. Prior to 
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organizing the new syndicate, Fitz Simons, Meehan, Kele- 
her and Driver were authorized by the original syndicate to 
sell the property, it being agreed that they and others, aid¬ 
ing them in promoting the syndicate, should receive a large 
part of the purchase price, to wit, $40,000, as profit, Kele- 
her, Fitz Simons, Meehan, and Driver, acting in combina¬ 
tion, and in pursuance of their common plan to induce the 
complainants and others to take the property at a price far 
above its then real value, proposed to the complainants and 
others to join them, representing and stating that they were 
to be buyers of the property on the same terms as the 
complainants and other shareholders, studiously concealing 
the fact that they were interested in the property adversely 
to the complainants and others, and were to derive large 
profits by reason of the organization of the new syndicate. 

The complainants relied on these representations, and 
being unaware of any diversity of interest in the premises, 
trusted and believed in the representations made to them. 
r l he defendants named knew the price at which the property 
was offered to be much above its real value, and above the 
price at which its then owners were willing to sell. It was 
represented to the complainants and others that if they sub¬ 
scribed to shares in the new syndicate they would get in on 
the purchase of the property on an equal pro rata basis with 
the defendants, promoters and organizers of the syndicate, 
and relying upon the representations made to them, the 
complainants and others w^ent into the new syndicate on a 
basis of o/ shares at $500 per share, which complainants 
and others paid. With the money thus obtained, the de¬ 
fendants purchased the property of themselves and the syn¬ 
dicate members acting in co-operation with them, title being 
taken in the name of Fitz Simons and Keleher, trustees, bv 
a deed of trust from Stone and Driver, trustees of the origi¬ 
nal syndicate. Subsequently Keleher resigned as trustee 
and Meehan was substituted in his stead. 

(3.) The complainants are the holders respectively of 
various interests as tenants in common of the property, by 
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reason of their ownership of the certificates representing 
their respective shares. 

(4.) The defendant Tait, owner of a one-fifty-seventh 
interest, acting in conjunction with his partner, the de¬ 
fendant Omwake, conceived a plan to acquire the property, 
and through one of the two trustees induced and brought 
about the sale of the property to himself and Omwake, at 
$20,000, a figure far below the real value of the property. 

The agreement in this behalf, which had for its object a 
sale of the property at a price which would net its promoters 
a large return, without risk, was the result of collusion be¬ 
tween Tait and Omwake, and either or both of the syndicate 
trustees, and in further pursuance of the scheme, when the 
notes for deferred purchase money fell due, they were ex¬ 
tended by the trustees, Fitz Simons and Meehan, who in 
that behalf acted without consultation with or reference to 
the wishes of the svndieate members. 

(5.) Complainants have lost faith in their trustees, and 
are entitled to have the sale of the property to Tait and Om¬ 
wake vacated (except so far as respects sales to innocent pur¬ 
chasers for value without notice) ; to have a discovery and 
accounting from Fitz Simons and Meehan and Tait and 
Omwake; to have Fitz Simons and Meehan removed as 
trustees, and to have the shares or interests of Driver, Fitz 
Simons, Meehan, and Tait in the syndicate cancelled in 
default of a full accounting. 

(6.) The complainants have no adequate remedy at law. 

Reduced to its essentials, the scheme of the bill is, then, 
thus: 

The complainants, and those for whom they profess to 
sue, were fraudulently induced to become members of the 
new syndicate, which they did, thereby becoming tenants in 
common of the property in question. Ry reason of the 
fraudulent representations made to them, they paid more for 
their respective interests than they should have done, the 
benefit of the excess having gone to the members of the 
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original syndicate. The property was subsequently sold 
through a collusive arrangement to Tait and Omwake. The 
complainants are, therefore, entitled to have an account¬ 
ing for the amounts due them by reason of the premises; to 
have the interests of Fitz Simons, Driver, Meehan and Tait 
in the syndicate cancelled; to have Fitz Simons and Meehan 
removed as trustees, and to have the collusive sale vacated. 

3. State of the Pleadings. 

The complainants, as already appearing, are five in num¬ 
ber as follows: 

(1) Brunemer, (2) White, (3) Park, (4) Mrs. Park, and 
(5) Mrs. Davenport. 

The defendants are eighteen in number as follows:— 

(1) Driver, (2) Fitz Simons, (3) Meehan, (4) Keleher, 
(5) Tait, (6) Omwake, (7) Cable, (8) Mrs. Ashby, (9) 
Mrs. Merry; (10) Mrs. Klock, (11) Smith, (12) Mrs. 
Wan maker, (13) Brown, (14) Kent, (15) Miss Shallen- 
berger, (16) Hawe, (17) Tyler, and (18) Macomber. 

The bill contains no allegations concerning any but the 
first six of the eighteen defendants, the attitude of none of 
the remaining twelve in the premises being in anywise dis¬ 
closed or indicated. 

Of the eighteen defendants, the following were served 
with process: 

(1) Driver, (2) Fitz Simons, (3) Meehan, (4) Tait, (6) 
Omwake, (11) Smith, (12) Wanmaker, (17) Tyler, and 
(18) Macomber. 

The following were returned not found : 

(7) Cable, (9) Merry, (14) Kent, (16) Hawe. 

Process was not executed on either the original or the 

amended bill as to the following: 

(8) Ashby, (10) Klock, (13) Browm, and (15) Shallen- 
berger. 

As respects (4), Keleher, process was not executed on the 
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original bill, and on the amended bill the writ to him was 
returned not found November 17, 1909. 

The original bill was answered by defendants (5) Tait, 
(6) Omwake, (7) Cable, (9) Merry, and (17) Tyler. 

The amended bill was answered by defendants (1) Driver, 
(2) Fitz Simons, and (3) Meehan only. 

As to the defendants not actually brought in, there was 
no alias process against any, and no p'o confesso against any. 

B. 

The answers of the defendants-appellants deny generally 
and specifically all allegations of fraud, asserting ignorance 
of many of the matters alleged, and calling for strict proof 
thereof, and disclose and discover the circumstances in re¬ 
lation to the formation of the two syndicates so far as known 
to them. 

The defendant Driver’s account of his relation to the mat¬ 
ter is as follows: 

In the summer of 1890 Keleher and Stone invited him 
to become one of the syndicate of eight for the purchase 
of land in question, the cost being stated to be $21,600, of 
which $8,000 to be paid in cash, and the remainder, $13,600 
to be represented by notes secured by deed of trust. The 
price of each share was to be $1,000, the aggregate of the 
prices of the eight, namely $8,000, being applied in making 
the cash payment. He took one of the eight shares and paid 
Stone $1,000 therefor, without personal investigation or 
further inquiry in the premises, having full confidence in 
and reliance upon the statements and representations made 
to him. When obtaining his certificate of ownership of 
his one share, to wit, on November 1, 1890, he was greatly 
surprised to learn that he had been made one of the trustees 
of the syndicate, whereupon he at once declined to serve as 
such trustee, except temporarily, and for the exclusive pur¬ 
pose of facilitating the delivery to the various parties in 
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interest of their respective certificates already issued. As 
such trustee he attended no meetings, took no part whatever 
in the management or control of the affairs of the syndicate 
or the property, and had no relation whatever to the syn¬ 
dicate or property except as a holder of the interest aforesaid, 
except that, on November 1, 1891, after repeated protests 
on his part against continuing in the apparent relation of 
trustee, he united in conveying the property to Keleher and 
Fitz Simons, by deed bearing the date November 1, 1891, 
but not recorded until January 14, 1892. Afterwards, by 

deed of April 3, 1901, and recorded April 30, 1901, Fitz 
Simons and Keleher conveyed the property, or so much 
thereof as had not been disposed of, to Fitz Simons and 
Meehan as trustees (Paragraph 13, Rec., 24-5). 

Between November 1, 1891, and January 14, 1892, the 
second syndicate was formed and he surrendered his original 
one-eighth interest in the first syndicate, receiving in re¬ 
turn six separate certificates, five for one share each, and one 
for seven-eighths of a share in the second syndicate, and 
such is now his interest in the premises (Paragraph 14, Rec., 
25). 

In uniting in the deed of conveyance to Fitz Simons 
and Keleher of November 1,1891, he required the considera¬ 
tion for the deed to be as the same, in fact, was, $11,600 
being the amount of the then outstanding notes secured by 
deed or deeds of trust upon the property, and he never, at 
any time, claimed or pretended that the value of the property 
or consideration for the said deed was $40,000 (Paragraph 
15, Rec., 25). 

He took no part in forming or organizing, and had no 
relation to, either the said first or the second syndicate, ex¬ 
cept as stated. He invited no person to become a member 
of either of the syndicates, or to acquire any interest what¬ 
ever in the premises; took no part in the management of 
the affairs of either of the syndicates or of the property; and 
has had no part in or relation to the property or any part 

3a 




18 


thereof: his whole relation to the matter was and is as above 
set forth and not otherwise and from the beginning the only 
relation he has had to either the said syndicates or the prop¬ 
erty has been and is that of a holder of an interest therein as 
aforesaid (Paragraph 16, Ret*., 25). 

Each of the defendants Eitz Simons and Meehan, in ad¬ 
dition to denying all allegations of fraud or other impro¬ 
priety of conduct on their part, and disclosing and discov¬ 
ering the circumstances of their relation to the formation 
of the two syndicates, admit the sale to Tait, Omwake & 
Company, but fully and specifically deny any fraud, col¬ 
lusion, or impropriety therein, or any interest in the pur¬ 
chase of the said Tait, Omwake & Company, and explain 
and justify the extension of payments on account thereof 
(Rec., 26-28, 32-36). 

In addition, the defendants Cable, owner of five and 
seven-eighths shares, being the Rannells shares in the orig¬ 
inal syndicate (Rec., 6-7), Julia M. Merry, being the owner 
of one share (Rec., 7-9), and Tyler, being the owner of 
two shares (Rec., 9-10), answered the original bill, re¬ 
pudiating the action of the complainants, and expressing 
their entire satisfaction with the situation; and Tait and 
Omwake, owning two shares, also answered the original 
bill, of course in opposition thereto, and in the maintenance 
of their own rights in the premises. 

0 . 

The court below decreed as follows (Rec., 253-7): 

1. That Fitz Simons and Meehan be removed as trustees 
of the syndicate, divested of title to its real estate or pro¬ 
ceeds thereof, and surrender all records, etc., of the syndi¬ 
cate to their successors as trustees. 

2. That Richardson and Lyon be appointed trustees of 
the syndicate, in place of Fitz Simons and Meehan. 
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3. That Driver, Fitz Simons, and Meehan are jointly and 
severally indebted to Richardson and Lyon “as trustees for 
Janies H. Brunemer and the other original purchasers or 
subsequent transferees of or from original purchasers for 
money of ten shares in all” in the syndicate of 57, in the 
sum of $7,465, “being the amount due, with interest at the 
rate of 6 per centum per annum from December 1, 1891, 
by the aforesaid Driver, Fitz Simons, and Meehan, arising 
out of the fact that they are found to have received moneys 
from their associates, purchasing ten (10) shares in the 
Wesley Park Syndicate of fifty-seven (57) shares on the 
basis of forty thousand dollars for the land purchased by 
said syndicate, whereas the real price of said land is found 
to have been twenty-one thousand six hundred dollars,” the 
sum so found due when collected to be held by the substi¬ 
tuted trustees “for distribution to the parties entitled thereto, 
under directions of the court.” 

4. That Driver, Fitz Simons, and Meehan hold the shares 
in the syndicate standing in their names subject to a lien 
in favor of the substituted trustees for the said sum of 
$7,465, and in the event the said sum be not paid by a 
time stated, the substituted trustees shall hold the shares 
for the use and benefit of Brunemer and others as afore¬ 
said, and sell the same under orders of the court, the pro¬ 
ceeds to be credited on the decree against Driver, Fitz 
Simons, and Meehan, execution for the balance, with costs, 
to issue as at law. 

5. That the cause be referred to the auditor to state the 
fees of counsel for the complainants, and the fund out of 
which the same shall be paid. 

6. That complainants White, Brunemer, and Davenport, 
holders of shares acquired from or through members of the 
original syndicate of eight, are entitled to rescind the con¬ 
tracts whereby they acquired the same, and the said con¬ 
tracts are rescinded; and Driver, Fitz Simons, and Meehan, 
jointly and severally, are liable to the said complainants, 
according to their respective said shares, the auditor to as- 
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certain the amounts paid by the said complainants, on 
account of the purchases of said shares, together with any 
sums that have been paid since the original purchase by the 
said complainants on account of said shares, and any sum 
or sums received bv them on account of dividends thereon, 
allowing interest in stating the amount in favor of the 
said complainants; and Driver, Fitz Simons, and Meehan 
are jointly and severally liable for the amounts found by 
the auditor in favor of the said complainants in the premises. 

7. The extension of time granted by Fitz Simons and 
Meehan, trustees, to Tait and Omwake, is set aside, and the 
substituted trustees are directed to make demand on Tait 
and Omwake to pay within sixty days the amount due on 
account of their deferred purchase money; and if said de¬ 
mands be not complied with, the substituted trustees shall 
accept a reconveyance of the property conveyed to Tait and 
Omwake, less certain numerated lots; but upon payment 
to the substituted trustees within sixty days of $1,800 cash 
Tait and Omwake may hold title to or sell and convey cer¬ 
tain lots; if neither said sum be paid and the reconveyance 
authorized thereupon be made, nor demand aforesaid for 
payment of overdue deferred purchase money be met by 
Tait and Omwake, the substituted trustees shall take im¬ 
mediate steps to effect a foreclosure of the deed of trust 
securing said purchase-money notes, etc.; and that certain 
lots released, before the date of the decree, from the deed 
of trust securing the purchase-money notes aforesaid, are 
not affected by the decree. 

8. Control of the cause is reserved as to the matters not 
finally passed upon, but to be hereafter performed, and re¬ 
port thereof made to the court, the decree being final, how¬ 
ever, as to the removal of Fitz Simons and Meehan, and 
the appointment of their successors, and as to the amount 
for which Fitz Simons, Driver, and Meehan “are found 
liable on account of ten (10) shares sold in the original 
organization/’ of the syndicate of 57. 
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From this decree, Driver, Fitz Simons, and Meehan ap¬ 
pealed in open court and perfected their appeal (Rec., 257). 

Omitting from present consideration the first, second, and 
seventh provisions of the decree as above enumerated, which 
relate to the Tait and Omwake transaction, the fifth, which 
deals with the question of counsel fees, and the eighth, 
which defines the scope of the decree in respect of its taking 
effect, and dealing with the remaining provisions, namely, 
the third, fourth, and sixth, which have to do with the sub¬ 
stance of the main controversy in the cause, the essentials 
of the last-mentioned provisions may be stated more logically 
in respect of order and effect as follows: 

(1.) Because the defendants Driver, Fitz Simons, and 
Meehan received from the original purchasers of the 10 
shares in the new syndicate which were paid for in cadi 
monevs—the amount of which is not stated—which monevs 
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they received on the basis of $40,000 for the property in 
question, whereas its real price was $21,600, the said de¬ 
fendants are jointly and severally indebted to the trustees 
of the syndicate for the complainant “Brunemer and the 
other original purchasers or subsequent transferees of or 
from such original purchasers ” in the sum of $7,465, being 
the amount due by said defendants, with interest from De¬ 
cember 1, 1891. 

(2.) The shares of the said defendants, standing in their 
names in the syndicate, are subject to a lien in favor of the 
trustees for the beneficiaries aforesaid for the said sum if 
$7,465. 

(3.) The contracts of the complainants White, Brunemer, 
and Davenport, holders of shares acquired from or through 
members of the original syndicate of eight, whereby they 
acquired the same, are rescinded, and the defendants Driver. 
Fitz Simons, and Meehan are jointly and severally liable 
to the said last-mentioned complainants, on account of their 
purchases of the said shares, according to an account to be 
stated by the auditor. The decree is silent as to the ground 
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on which this liability of the said defendants is supposed 
to rest. 

Recurring to the first, second, and seventh provisions of 
the decree as above enumerated, although no ground there¬ 
for is indicated bv the decree, it is assumed that tliev rest 

•. * • 

upon the ground that the extension of time granted by Fitz 
Simons and Meehan, trustees, to Tait and Omwake was so 
granted by the said trustees in dereliction of duty, and that 
f«»r such dereliction they are removed and others substituted 
in their place as trustees in respect of so much of the busi¬ 
ness of the syndicate as remains, namely, the carrying to 
completion of the agreement under which Tait and Omwake 
made their purchase; in other words, while the sale to Tait 
and Omwake is not voided, but, on the contrary, is permitted 
to stand, the trustees Fitz Simons and Meehan are removed 
because they granted the extension in respect of the time of 
compliance with the terms of said sale. 

Of the remaining provisions of the decree, the fifth is 
treated hereinafter, and the eighth does not call for con¬ 
sideration, inasmuch as it may be considered appropriate if 
the substance of the decree is to stand, and if that is not to 
stand the whole decree will, of course, fall. 


II. 

Assignments of Error. 

The court below erred as follows: 

1. In removing the defendant Fitz Simons as trustee of 
the syndicate known as the Wesley Park Syndicate, and di¬ 
vesting him of all title to or interest in the real estate, or the 
proceeds thereof, of the said syndicate in the original and 
amended bills of complaint described and involved in the 
proceedings herein. 
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2. In removing the defendant Meehan as such trustee, 
and similarly divesting him of all title to or interest in the 
said real estate or the proceeds thereof. 

3. In appointing Mason N. Richardson and Simon Lyon 
trustees of the said syndicate in the place and stead of said 
Fitz Simons and Meehan, and vesting said Richardson and 
Lyon with the rights and powers formerly vested in said 
Fitz Simons and Meehan, and such further rights and 
powers as are conferred upon them, said Richardson and 
Lyon, by virtue of the said decree. 

4. In decreeing the defendants Driver, Fitz Simons, and 
Meehan to be jointly and severally indebted unto said Rich¬ 
ardson and Lyon, as trustees, for the complainant Brune- 
mer and the other original purchasers or subsequent trans¬ 
ferees of or from original purchasers for money of ten 
shares, in all, in the said Wesley Park syndicate, to wit, the 
present Wesley Park syndicate of fifty-seven (57) shares, in 
the sum of seven thousand four hundred and sixty-five dol¬ 
lars ($7,465.00) with interest, or in any sum whatsoever. 

5. In decreeing the defendant Driver to be indebted as 
aforesaid. 

6. In decreeing the defendant Fitz Simons to be indebted 
as aforesaid. 

7. In decreeing the defendant Meehan to be indebted as 
aforesaid. 

8. In decreeing that the defendant Driver received any 
money from his associates purchasing ten (10) shares in 
the said syndicate, on the basis of forty thousand dollars 
($40,000) for the land purchased by said syndicate, or on 
any basis whatsoever. 

9. In decreeing that the defendant Fitz Simons so re¬ 
ceived any money. 

10. In decreeing that the defendant Meehan so received 
any money. 

11. In decreeing that the defendant Driver holds the 
shares in the said Wesley Park syndicate standing in his 
name subject to a lien in favor of the said Richardson and 
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Lvon, as trustees, for the said sum of seven thousand four 
hundred and sixty-five dollars ($7,465.00) or for any sum. 

12. In decreeing that the defendant Fitz Simons so holds 
the shares in the said syndicate standing in his name. 

13. In decreeing that the defendant Meehan so holds the 
shares in the said syndicate standing in his name. 

14. In decreeing that in the event the said sum of seven 
thousand four hundred and sixty-five dollars ($7,465.00) 
be not paid on or before the 30th day of January, 1912, the 
said Richardson and Lyon, as trustees, shall hold said shares 
of the said defendant Driver for the use and benefit of the 
said complainant Brunemer and the other subscribers to the 
aforesaid ten (10) shares, or their assignees, and shall sell 
or dispose of the same as in the said decree directed and pro¬ 
vided. 

15. In decreeing that in said event the said Richardson 
and Lyon, as trustees, shall so hold and sell or dispose of 
said shares of the defendant Fitz Simons. 

16. In decreeing that in said event the said Richardson 
and Lvon, as trustees, shall so hold and sell or dispose of 
said shares of the defendant Meehan. 

17. In decreeing that Charles H. Merrillat and Mason N. 
Richardson are entitled to be paid for their services as at¬ 
torneys in this cause out of any fund or funds arising, or 
to arise, or created, or to be created, therein by reason of the 
provisions of the said decree, or in any otherwise however. 

18. In decreeing that the complainant White, holder of 
one (1) share of the said syndicate acquired from or 
through members of the original Wesley Park syndicate of 
eight, so called, is entitled to rescind the contract or agree¬ 
ment whereby he acquired the said share, and that said con¬ 
tract or agreement is rescinded. 

19. In decreeing that the complainant Brunemer, as the 
holder of two and seven-eighths (2%) such shares acquired 
as aforesaid, is entitled to rescind the contracts or agreements 
whereby he acquired the same, and that said contracts or 
agreements are rescinded. 
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20. In decreeing that the complainant Davenport, as the 
holder of five and seven-eighths (5%) such shares acquired 
as aforesaid, is entitled to rescind the contract or agreement 
whereby she acquired the same, and that said contract or 
agreement is rescinded. 

21. In decreeing that the defendants Driver, Fitz Simons, 
and Meehan, jointly and severally, or either, are liable to 
the complainant White as to one (1) such share. 

22. In decreeing that the defendants Driver, Fitz Simons, 
and Meehan, jointly and severally, or either, are liable to 
the complainant Brunemer as to two and seven-eighths 
(2%) such shares. 

23. In decreeing that the defendants Driver, Fitz 
Simons, and Meehan, jointly and severally, or either, are 
liable to the complainant Davenport as to five and seven- 
eighths (5%) such shares. 

24. In decreeing that said Driver, Fitz Simons and 
Meehan are jointly and severally, or either, liable for the 
amount to be found by the auditor to have been paid by said 
White for said one (1) share so as aforesaid acquired by him. 

25. In decreeing that said Driver, Fitz Simons, and 
Meehan are jointly and severally, or either, liable for the 
amount to be found by the auditor to have been paid by 
said Brunemer for said two and seven-eighths (2%) shares 
so as aforesaid acquired by him. 

26. In decreeing that said Driver, Fitz Simons, and 
Meehan are jointly and severally, or either, liable for the 
amount to be found by the auditor to have been paid by 
said Davenport for said five and seven-eighths (5%) shares 
so as aforesaid acquired by her. 

27. In decreeing that said Driver is so liable in respect 
of said one (1) share of said White. 

28. In decreeing that said Driver is so liable in respect of 
said two and seven-eighths (2%) shares of said Brunemer. 

29. In decreeing that said Driver is so liable in respect of 
said five and seven-eighths (5%) shares of said Davenport. 

4a 
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30. In decreeing that said Fitz Simons is so liable in 
respect of said one (1) share of said White. 

31. In decreeing that said Fitz Simons is so liable in 
respect of said two and seven-eighths (2%) shares of said 
Brunemer. 

, 32. In decreeing that said Fitz Simons is so liable in re¬ 

spect of said five and seven-eighths (5%) shares of said 
Davenport. 

33. In decreeing that said Meehan is so liable in respect of 
said one (1) share of said White. 

34. In decreeing that said Meehan is so liable in respect 
of said two and seven-eighths (2%) shares of said Brunemer. 

35. In decreeing that said Meehan is so liable in respect 
of said five and seven-eighths (5Fs) shares of said Daven¬ 
port. 

36. In holding as a matter of fact that said Driver tool: 
any part, or in any way participated, in the formation of said 
new Wesley Park syndicate of fifty-seven, so called. 

37. In holding as a matter of fact that said Fitz Simons 
took any part, or in any way participated, in the formation 
of said syndicate of fifty-seven, so called. 

38. In holding as a matter of fact that said Meehan took 
any part, or in any way participated, in the formation of 
said syndicate of fifty-seven, so called. 

39. In holding as a matter of fact that said Driver re¬ 
ceived any part of the moneys paid by the new subscribers, 
or anv one of them, to said syndicate of fifty-seven, so called. 

40. In holding as a matter of fact that said Fitz Simons 
received any part of the moneys paid by such subscribers, or 
any one of them, to said syndicate of fifty-seven, so called. 

41. In holding as a matter of fact that said Meehan re¬ 
ceived any part of the moneys paid by such subscribers, or 
any one of them, to said syndicate of fifty-seven, so called. 

42. In referring this cause to the auditor for the ascer¬ 
tainment of amounts and the statement of accounts in ac¬ 
cordance with the terms and provisions of the said decree, 
or any of them. 
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43. In not sustaining the demurrer of said Driver to the 
amended bill of complaint. 

44. In not sustaining the demurrer of said Fitz Simons to 
the amended bill of complaint. 

45. In not sustaining the demurrer of said Meehan to the 
amended bill of complaint. 

46. In not dismissing the original and amended bills of 
complaint, and each of them, on the ground of laches. 

47. In not holding as matter of law, upon the testimony, 
that the complainants were guilty of laches such as to dis¬ 
entitle them to the relief by them prayed. 

43. Tn holding that the defendant Driver was guilty of 
fraud, collusion or misrepresentation in respect of the for¬ 
mation of the said new Weslev i ark svndicate of fiftv-seven, 
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so called. 

49. In holding that the defendant Fitz Simons was so 
.guilty. 

50. In holding that the defendant Meehan was so guilty. 

51. In holding that said Driver procured any one of the 
complainants, or any person whomsoever, to become a sub¬ 
scriber to or member of said new Weslev Park svndicate. 

«/ t, 

52. In holding that said Fitz Simons so procured any one 
of the complainants, or any person whomsoever. 

53. In holding that said Meehan so procured any one of 
the complainants, or any person whomsoever. 

54. In making and passing said decree of November 20, 
1911, in the state of the pleadings; for that of the eighteen 
(18) defendants named in the original and amended bills, 
four (4) were returned not found; process on either the 
original or amended bill was not executed as to four (4) 
others; the original bill was answered by five (5) only; the 
amended bill was answered by three (3) only, no one of 
whom had answered the original bill; as to the defendants 
not actually brought in, there was no alias process against 
any, and no order or decree pro confesso against any; and 
as to the defendant Keleher, who was not only a member of 
the original Wesley Park syndicate of eight, so called, but 
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was also one of the trustees of the new Wesley Park syndi¬ 
cate of fifty-seven, so called, who received, disbursed, and 
applied the money paid by the subscribers thereto, and was 
therefore both a necessary and an indispensable party, proc¬ 
ess was not issued on the original bill, and on the amended 
bill the writ addressed to him was returned not found, and 
there was thereafter no alias process against him on said bill 
and no order or decree pro confesso taken against him. 

55. In that, notwithstanding that of the ten (10) sub¬ 
scribers to the said new Weslev Park syndicate of fifty-seven, 
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so called, but two (2) namely, Brunemer and Park, are 
parties complainant in the cause, and none of the remaining 
eight (8) of the said ten (10) came into the cause as parties 
complainants or claiming the benefit of the cause, said decree 
is upon the principle that each, even’, and all of said ten 
(10) subscribers to said new syndicate are entitled to the 
benefits of the decree. 

56. In decreeing that any one of the complainants is en¬ 
titled to any relief in respect of any share held by him or her 
as a subscriber to said original syndicate of eight, so called, 
or as the assignee of such subscriber. 

57. In not dismissing the original bill of complaint. 

58. In not dismissing the amended bill of complaint. 

59. In making and passing said decree of November 20. 
1911. 



29 


III. 
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The assignments of error are seen to be fifty-nine in num¬ 
ber, and undoubtedly seem much more numerous than 
necessary; but they have been made so numerous inten¬ 
tionally, because the language of the recent amendment of 
Rule 5 of this court, by adding section 8, is seemingly so 
stringent that it has been thought the part of prudence to 
err on the safe side. Counsel do not deem that the language 
of the section mentioned, namely, “assignment of errors 
relied upon by appellant, separately and specifically stated,” 
is to be read so strongly as to call for such an assignment 
as is found herein, but the course taken has at least the 
justification of avoiding the hypercriticism sometimes in¬ 
dulged in by adversary counsel in respect of such matters. 


However, the errors assigned, numerous though they be, 
are not difficult of convenient grouping, and they will be 
considered under the following general heads: 


The court erred as follows: 

1. In not sustaining the demurrers of the appellants to 
the bill as amended, and in not dismissing the bill on the 
ground of laches (Assignments 43-47). 

2. In making any decree in the case in view of the state 
of the pleadings (Assignment 54). 

3. In making its decree upon the principle that each of 
the 10 cash-paying subscribers to the new syndicate is to 
be considered as a party complainant, or to be entitled to 
the benefits of the decree (Assignment 55). 

4. In decreeing that any one of the complainants is en¬ 
titled to any relief in respect of any share held by him or 
her as a subscriber to the original syndicate of eight, or as 
the assignee of such subscriber (Assignments 18-34 and 56). 
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5. In holding as matter of fact that the appellants, or 
any of them, took any part, or in any way participated, in 
the formation of the syndicate of 57, and in holding, 
whether as matter of fact or of law, that any one of them 
was guilty of any fraud, collusion, or misrepresentation in 
respect of the formation thereof (Assignments 36-38, 51-53, 
and 48-50). 

6. In holding as matter of fact that any one of the ap¬ 
pellants received any part of the moneys paid by the cash 
subscribers, or any one of them, to said syndicate of 57, 
whether on the basis of forty thousand dollars for the prop¬ 
erty in question, or on any basis whatsoever (Assignments 
39-41 and 8-10). 

7. In decreeing that the appellants are jointly and sev¬ 
erally indebted, or that any one of them is indebted, for 
(he benefit of the complainants Brunemer and the other 
original cash purchasers or subsequent transferees of or 
from such purchasers of shares in the said syndicate of 57, 
in the sum of $7,465, or in any sum whatsoever (Assign¬ 
ments 4-7). 

8. In decreeing that the shares of the appellants, or any 
one of them, in the said syndicate, are subject to a lien for 
the said sum of $7,465, or for any sum (Assignments 
11-16). 

9. In removing the appellants Fitz Simons and Meehan 
as trustees and appointing substitute trustees in the prem¬ 
ises (Assignments 1-3). 

10. In decreeing that counsel for complainants are en¬ 
titled to be paid for their sendees in the cause, out of any 
fund arising or created therein (Assignment 17). 

11. In referring the cause to the auditor for any purpose 
in the decree stated (Assignment 42). 

12. In granting the complainants any relief in the prem¬ 
ises (Assignment 59), and in not dismissing the bill on its 
merits (Assignments 57-58). 
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According to this grouping, we proceed to consider the 
errors assigned. 

1. The rule respecting the avoidance of laches has been 
frequently stated, but nowhere better than in Fletcher’s 
Equity Pleading and Practice, section 92, as follows: 

“If the complainant seeks to avoid the effect of 
his laches on the ground of concealed fraud, he 
must set forth in his bill, with particularity, when 
and bv what means the fraud was discovered. Thus, 
a cestui que trust who seeks to establish a stale trust 
should set forth in his bill specifically what were the 
impediments to an earlier prosecution, of his claim, 
how he came to be so long ignorant of his rights, 
the means used by the respondent to fraudulently 
conceal the facts from him, and when he first had 
knowledge of his rights; and especially must there 
be distinct averments as to the time when the fraud, 
mistake, concealment, or misrepresentation was dis¬ 
covered, and what the discovery is, so that the court 
may clearly see whether, by the exercise of ordinary 
diligence, the discovery might not have been before 
made. To enable a complainant to introduce facts 
to rebut the presumption arising from lapse of time, 
the foundation therefor must be laid in the bill, and 
an allegation that the complainant was not in a situ¬ 
ation to commence a suit before is insufficient. 
Every case must, of course, depend upon its own pe¬ 
culiar circumstances, and there would be little profit 
in referring to the very numerous cases to be found 
in the books on this subject.” 

As is hereinafter more fully considered, the cause of this 
suit is the fact that, upon the formation of the new syndicate 
of 57, the members of the original syndicate of 8 severally 
benefited from the cash payments, aggregating $5,000, made 
by the 10 subscribers to the new syndicate, in that, on the 
assessment due March 15, 1892, which was at the rate 
of $104.89 for each holder of one share, and $616.23 for 
each holder of five and seven-eighths shares, the members 
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of the original syndicate were respectively each credited with 
his proportion of participation in the $5,000, to the extent 
of $503.10 (Rec., 107-8). 

In considering the defence of laches, the following dates 
of the respective matters indicated are important: 

1890, November, original syndicate formed. 

1892, January, formation of new syndicate completed. 

1892, March 15, assessment on which credit was allowed 
members of original syndicate. 

1900, meeting at Oppenheimer’s Hall, at which Meehan 
was substituted as trustee for Keleher, who, prior thereto, had 
entered the army; and at which the complainant White made 
the statement that he thought somebody had got a rake-off, 
which statement was the subject of discussion (Rec., 121, 
fols. 239-240). 

1904, March, Stone died (Rec., 226, fol. 455). 

1907, June, counsel for complainants employed (Rec., 
121, fol . 240; 126, fols. 250-1). 

1909, April 12, original bill filed (Rec,, 263). 

Upon the filing of the original bill, each of the appellants 
demurred thereto (Rec., 264, fol. 531), and the demurrer 
of the appellant Driver was sustained, and those of the ap¬ 
pellants Fitz Simons and Meehan were overruled (Rec., 
264, fol. 532). 

The amended bill was filed, November 3, 1909 (Rec., 
11,) and the appellants severally demurred thereto generally 
and also specifically on the ground of laches, and the de¬ 
murrers were severally overruled (Rec., 21-22). 

The allegations of the amended bill in respect of the al¬ 
leged misleading and misconception of the complainants 
and others in the premises are as follows: 

The appellants and Keleher represented and stated 
that they were to be buyers of the property on the 
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same terms as the complainants and other sharehold¬ 
ers, and that all members of the syndicate would be 
in on the ground floor, and would pay the same price 
for their shareholdings, and that profits would be 
divided equally; and studiously concealed from com¬ 
plainants and others that they were interested in the 
property adversely to the latter, were to derive large 
profits by reason of organization of the new syndicate, 
to come out of the contributions of complainants, 
and that they had any interest in the property as 
owners and sellers of the same, and stated that they 
had no former interest therein, (Rec., 14, fol. 25; 
38, fol. 72). 

The appellants and Keleher represented to com¬ 
plainants that the lowest price at which the property 
could be purchased was $40,000, a very cheap price, 
and that the only reason that it could be purchased 
at such price w*as that the property was the last re¬ 
maining holding of a syndicate anxious to sell be¬ 
cause compelled to close up its affairs; and the price 
was not low, but a high and fictitious price, as was 
known to the appellants and Keleher, and the land 
was not held by a large syndicate anxious to close 
up its affairs, but by a small syndicate anxious to 
unload the property at a profit (Rec., 14, fol. 26; 
38-9 fol. 73). 

The payments by the subscribers to the new syn¬ 
dicate were made without any knowledge that the 
representations made them were untrue, and that 
there had been any concealment from them of the 
facts and the relationship of the appellants and 
Keleher to the transaction; and by reason of their 
confidence in the integrity and uprightness of the 
latter, complainants continued for many years unsus¬ 
picious and unaware of the perpetration of any fraud 
upon them, or that there had been any misrepre¬ 
sentation made to them or the concealment of any 
material fact in the premises (Rec., 15, fol. 28; 39, 
fol. 75). Complainants and other members join¬ 
ing the syndicate were ignorant of the fact that the 
promoters thereof had, or would have, any interest 
adverse to the former, and that the purpose of the 
formation of the syndicate was to enable its pro- 
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moters to unload the property at a fictitious price, 
which would enable the promoters by use of the 
money of the others to buy the lands of themselves 
at a profit, and would enable such of them as took 
shares in the new syndicate to acquire the same free 
of cost to themselves out of the illegal profits realized 
in the premises; and but for the deception practiced 
the others would not have taken an interest in the 
syndicate, and thev subscribed for their shares on 
their faith in the integrity and uprightness of those 
inducing them to join the syndicate (Rec., 15-16, 
fols. 28-9; Rec., 39-40, fols. 75-6). 


The attempted avoidance of the defence of laches in re¬ 
spect of the premises is found in paragraph 9 of the amended 
bill, and in that paragraph only, and is as follows: 


“That some months after organization of the 
present syndicate herein called the Wesley Park 
syndicate a time of financial stress came and con¬ 
tinued for several years. That your complainants 
after some years became of the opinion that the pro¬ 
moters of the syndicate had been oversanguine and 
had overvalued the real estate, but continued to have 
confidence in the uprightness and integrity of the 
promoters of the syndicate and confidence in the 
truth of the representations aforesaid on which they 
have been induced to become members of the syndi¬ 
cate and by reason of said confidence were unsus¬ 
picious and made no investigation into the organiza¬ 
tion of the syndicate. That in the spring of 1907 
certain statements made by a former member of the 
syndicate to some of your complainants and others 
begat a suspicion that untrue representations had 
been made your complainants and others similarly 
situated by those who as aforesaid had induced them 
to become members of the syndicate and caused them 
to consult attorneys-sit-law with reference to the mat¬ 
ter. That the records of the office of the Recorder 
of Deeds with reference to the property were ex¬ 
amined by said attorneys and thereafter other inves¬ 
tigations were conducted by said attorneys for the 
purpose of ascertaining the facts with reference to 
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the organization and promotion of the syndicate. 
That the defendant Fitz Simons was approached with 
reference to what if any profit he had made by rea¬ 
son of organization of the syndicate but no informa¬ 
tion was obtainable from him except with reference 
to matters that were of public record or that related 
to his accounts subsequent to his trustees [hip]. 
That by means of co-operation between the complain¬ 
ants and their attorneys the several representations 
herein recited as having been made the complainants 
and the fact that they were untrue was discovered 
some time in the year 1908 together with certain 
documentary proof thereof and the facts with refer¬ 
ence to the prior syndicate and the knowledge of 
values of the defendants Keleher, Fitz Simons and 
Driver ascertained and sufficient information ob¬ 
tained, your complainants acting with due and ordi¬ 
nary diligence and pursning through their attorneys 
such means of information as was thought proper, 
expedient and necessary until there was accumulated 
evidence that in the opinion of your complainants 
satisfied them that the defendants Keleher, Fitz 
Simons and Driver and others had perpetrated a 
fraud on them, the complainants, in organization of 
the syndicate and by organization of the syndicate 
had worked off on complainants at a high, fictitious 
price land of much smaller value by persuading com¬ 
plainants the promoters were joining them as buyers 
of the property” (Rec., 17-18). 

It is obvious how far short these allegations are of the re¬ 
quirement that, to avoid the defence of laches, a complain¬ 
ant must “set forth in his bill specifically what were the 
impediments to an earlier prosecution of his claim, how he 
came to be so long ignorant of his rights”—a requirement 
not satisfied by the mere assertion of continuance in a confi¬ 
dence originally begotten and become an accomplished fact 
in its begetting—“the means used by the respondent to fraud¬ 
ulently conceal the facts from him”—there being nothing in 
the bill herein pointing to any “means” whatever used, in¬ 
dependently of the alleged statement of the alleged misrep- 
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resented facts—“distinct averments as to the time when 
the fraud, mistake, concealment, or misrepresentation was 
discovered, and what the discovery is”—there being in the 
bill herein no allegation whatever of any alleged discovery 
of anything, save and except the wholly insufficient allega¬ 
tion respecting “certain statements made by a former mem¬ 
ber of the syndicate,” without indicating what those state¬ 
ments were, or who the “former member” w’as, or why he 
kept his information to himself until more than fifteen years 
after the consummation of formation of the new* syndicate, 
or what were the “untrue representations” of which the al¬ 
leged suspicion was begotten—“so that the court may clearly 
see whether, by the exercise of ordinary diligence, the dis¬ 
covery might not have been 'before made.” 

Equally obvious is the question, Why did it not sooner 
occur to the complainants to cause the records of the office 
of the Recorder of Deeds to be examined, such records being 
public notice to everybody, and then to consult counsel in 
the premises? especially in view’ of the fact that every 
certificate received by a subscriber to the syndicate contained 
this recital bv the trustees Fitz Simons and Keleher re- 
specting the property in question (Rec., 139, fol. 277): 

“Being the same piece or parcel of ground wffiich 
was conveyed to us by David D. Stone and George W. 
Driver, trustees, by deed dated November 1, 1891, 
and duly recorded among the Land Records of the 
said District;” 

and this covenant of the trustees with each subscriber (Id., 
fol. 278): 

“To hold, subject to the conditions of this Declara¬ 
tion of Trust and of the terms of the deed to them, 
the hereinbefore described real estate,” etc. 

By this recital and covenant every subscriber to the new 
syndicate was put upon notice of the deed from Stone and 
Driver and their title in the premises, and not only invited, 
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but also in law bound, to look thereto in behalf of his own 
interest; and an examination of the deed to Stone and 
Driver, upon which their title rested, would have disclosed 
that they also had taken title for the benefit of a syndicate 
such as that represented by Fitz Simons and Keleher, where¬ 
fore it would have behooved every subscriber at once to look 
fully into the matter “or else thereafter forever to hold his 
peace.” And had the subscribers—including Brunemer— 
who received their certificates prior to January 14, 1892, at 
the time of receiving their respective certificates, examined 
the land records to which they were referred, they would 
have found that the deed from Stone and Driver, trustees, 
was not recorded therein, as it was not recorded until the 
day named (Rec., 157, fol. 311), a fact loudly calling for 
inquiry and investigation, which would have revealed the 
whole situation. 

And of course “the co-operation between the complainants 
and their attorneys” could have been had at such earlier 
time; and, equally of course, that the complainants “were 
acting with due and ordinary diligence, and pursuing 
through their attorneys such means of information as was 
thought proper, expedient and necessary,” is exactly equal 
to no allegation whatever in the light of the requirements. 

Clearly, therefore, the demurrers to the amended bill 
should have been sustained, and the bill forthwith dis¬ 
missed. 

But the defence of laches does not rest alone upon the 
insufficiencies of the allegations of the bill: it is made upon 
the merits as well, and considered upon the merits it is 
stronger even than upon the face of the bill. 

As appears from the dates above given, and the matters 
to which they relate, the formation of the new* syndicate 
was completed in January, 1892, and the assessment credited 
to the appellants, which is the gravamen of complaint, was 
made March 15, 1892. The original bill was filed April 12, 
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1909, more than 17 years after the last-mentioned date. In 

the meanwhile, at the meeting at Oppenheimer’s Hall, in 

1900, the question whether there had not been a “rake-off ’ 

in the premises was broached and openly discussed, and then 

at least was the time when the complainants should have 

bethought themselves of action. Also in the meanwhile 

Keleher, who was one of the trustees taking title for the 

benefit of the new syndicate, had become an officer in the 

armv, and has since continued to be such (Rec., 129, fol. 

' # # 

257), an occupation peculiarly favorable to the obliteration 
of prior interests and of the memory of details respecting 
the same; and Stone, who, as is hereinafter more fully con¬ 
sidered, was the heart and soul of the whole enterprise, and 
its almost exclusive executive, had died. In addition, the 
appellant Driver, who, at the time of the filing of the orig¬ 
inal bill, was upwards of 70 years of age (Rec., 168, fol. 
433) had, after keeping them for 15 or 16 years, destroyed 
many of his checks and stub books, as being no longer pos¬ 
sibly useful, but only cumbersome (Rec., 189, fol. 378; 196, 
fol. 392), and Fitz Simons, who, at the time of the filing of 
the bill was upwards of 60 years of age (Rec., 69, fol. 134), 
had kept practically no books (Rec., 76, fol. 150; 83, fol. 
164; 89-90, fob. 176-9), and, like Meehan, who was of the 
same age (Rec., 202, fol. 406), was obliged to depend for the 
essentials and details of the transaction under inquiry upon 
a memory impairing with age, as was not only natural but 
actual, as the most casual reading of his deposition shows. 
Likewise, of those testifying for the complainants, the com¬ 
plainant Brunemer was upwards of 70 (Rec., 55, fol. 108) ; 
Davenport, 75 (Rec., 112, fol. 222), and McKevitte, up¬ 
wards of 60 (Rec., 53, fol. 103), besides having broken down 
completely from nervous prostration (Rec., 43, fol. 83). 

Moreover, in the interim, namely, on May 24, 1906, 
nearly two years before suit brought, the property, or so 
much of it as had not previously been disposed of, had been 
sold to Tait and Omwake—the trustees, Fitz Simons and 
Meehan, retaining only the relation thereto of vendors 
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awaiting the receipt of deferred purchase money, and their 
cestuis que trustent having only the relation of those await¬ 
ing distribution of their proper shares in the premises. 
Four such distributions had been made, on November 26, 
1906, May 27, and November 27, 1907, and May 25 and 
December 23, 1908, respectively (Rec., 247-250, fols. 498- 
502), and all concerned had accepted the new situation, to 
the exclusion of the old; with the natural and inevitable 
incident of the emptying of their minds of the latter and 
its details: a situation, according to common experience, 
conducing to the fading, if not the total disappearance, of 
the memory of matters essential to a reproduction of an¬ 
terior conditions. This feature of the case alone renders 
grossly inequitable any demand upon those affected in¬ 
volving the reconstruction of relations, the meeting of 
which demand would depend upon memories invited to 
eclipse by the conditions presented. The self-suggesting 
considerations in the premises are of the essence and at 
the core of the doctrine of laches, and may not be disre¬ 
garded except in repudiation of that doctrine. 

And as far short of the requirements in that behalf as the 
allegations of the bill in attempted avoidance of the defence 
of laches fall, and apart from the considerations just pre¬ 
sented, there is absolutely no support of those allegations in 
the testimony. The only witness on the subject is Mr. 
Merillat, one of the counsel for the complainants. Reduced 
to its essentials his testimony is as follows: 

The subject-matter of the suit was brought to his 
attention in the latter part of June or the first week 
in July, 1907, by the witness McKevitte and a man 
named McLaughlin, a patent attorney and real estate 
agent, or rather, perhaps, a claims agent. They pre¬ 
sented the matter to the witness, together with certain 
papers which quite largely related to complaints that 
had been made by McKevitte against Fitz Simons to 
the latter’s official superiors, and replies to those com¬ 
plaints by Fitz Simons. The matters stated by Me- 



40 


Kevitte were general and matters of suspicion, rather 
than definite information (Rec., 126-7). Witness 
examined, or had examined, the records in the office 
of the Recorder of Deeds, and learned all that could 
be learned there, and knew that there was a diffei- 
ence in price, but did not have sufficient information 
upon which to assure himself that a bill could be filed 
or, if filed, could be maintained. lie called a meet¬ 
ing of various persons interested in the syndicate 
after a talk with McKevitte. This meeting was at¬ 
tended by a number of shareholders, and some 
seemed to have suspicions that something was wrong, 
and the complainant White said that he had once 
attended a meeting and that, while he had no in¬ 
formation, he suspected there had been a rake-off 
and so said, and that that was denied (Rec., 127). 
Witness called for information and records and papers 
upon Meehan, who was indignant and denied any 
wrongdoing, or any knowledge, and was not disposed 
to furnish information to aid witness at all. Witness 
also called on Fitz Simons—it may have been in the 
reverse order that he called on Meehan and Fitz 
Simons, it was the same day, or nearly the same time. 
Fitz Simons neither agreed nor declined to permit 
witness to see any papers, but said he should hear 
subsequently (Rec., 127-8), Fitz Simons denied that 
there had been any wrongdoing or anything of the 
sort; he denied that there had been any profit made, 
and claimed that the shareholders had gone into the 
matter, but did not give witness any definite informa¬ 
tion, and referred him to an attorney. Witness got 
from this attorney a list of shareholders with their 
addresses, which did not give much information. 
The attorney said that he had no information con¬ 
cerning what profit there had been to the organizers 
of the syndicate, or the details of the transfer and 
organization of the syndicate, except what the papers 
furnished, and they did not give any information 
upon that score that was not a matter of public record, 
and witness so informed the attorney. Witness pur¬ 
sued his investigations and endeavored to ascertain 
all he could. The latter part of January or early in 
February, 1908, witness believed he had about* in¬ 
formation enough of a legal nature to warrant action. 
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Meanwhile, certain of the persons who had engaged 
his services had scattered. Witness and his associate, 
who had been called into the case by him, had cor¬ 
respondence and desired as many persons as possible 
to come in; they endeavored to get various share¬ 
holders to take part; there were a good many whose 
whereabouts could not be ascertained; letters came 
back unanswered. Finally various ones forwarded 
what papers they could. It was a work of consider¬ 
able difficulty to get hold of papers and that sort of 
thing, and after considerable correspondence all the 
shareholders forwarded their proportion to the suit, 
which was brought in April, 1907, but it was not 
until after January, probably towards the summer, of 
1908 that witness believed he had fully sufficient in¬ 
formation (Rec., 128-9). Davenport promised wit¬ 
ness papers and witness had been unable to get them, 
and in fact did not get the papers from him until the 
summer of 1910; but he had other documentary evi¬ 
dence and other evidence that he had gathered in 
various places, using what he deemed reasonable 
diligence that in his judgment connected all of the 
various persons (Rec., 129). 

- S • V4^** M -- 

Apart from the utter unappreciation by the witness of the 
light in which it places him in relation to this litigation, 
assuredly this testimony shows nothing that calls for con¬ 
sideration, or even comment, further than that it fails to 
measure up to the wise and prudential requirements of the 
law in the premises. Reduced to its lowest terms, it amounts 
to saying that upon the complaint of a former party in 
interest, the depth of whose grievance is shown by his tes¬ 
timony in this case, aided by a perfect stranger to the whole 
affair, counsel for the complainants set about hunting up 
possible materials for a suit which even counsel did not 
bring for a period—from January or the summer of 1908 
to April, 1909—15, or at the earliest, 9 or 10 months after 
he had completed his investigations, using what he “deemed 
reasonable diligence.” 
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And the extent of the interest of the complainants in the 
premises may be gathered (1) from the answer of Brune- 
mer—the only one signing the bill—to the question, ‘‘Are 
you one of the complainants in this case?” to which he 
replied, ‘‘1 believe so; yes, sir” (Rec., 56, fol. 109) ; (2) 
from Davenport's letter of April 21, 1909, to Fitz Simons, 
wherein Davenport says that his attention was called in 
1907 to what was called “a big swindle” in the premises, 
to which he paid no attention at the time, and that in 1908 
a letter came from counsel for the complainants stating that 
the prospect of success in winning the suit was good, but 
that he, Davenport, could not at the time give a retainer 
fee necessary for the suit, and so supposed he “was not 
counted as a plaintiff” (Rec,, 115, fol. 229) ; adding that he 
wanted the money (obviously meaning that which was to 
come through the sale to Tait and Omwake), and would 
be glad to see the matter amicably settled, but that his non¬ 
cooperation would not prevent the suit as he understood 
(Rec., 116; fol. 231)—a position not to be wondered at, 
seeing that Davenport, as one of the original syndicate, got 
the benefit of the credit on the assessment of March 15, 
1892 (Rec*., 117, fol. 232), as well as his share of the pay¬ 
ments made by Tait and Omwake on their purchase (Rec., 
84, 115, fol. 228); and (3) from the further fact that neither 
of complainants Park has been at the pains even of showing 
that either had, at the time of the filing of the bill, any 
present interest in the premises, or had “given a retainer fee 
necessarv for the suit.” 

And in this immediate connection, although more ap¬ 
propriately to be considered under another head (No. 4 
hereinafter), it is instructive to note the relations to this 
litigation of the parties in interest. 

Keleher had parted with all his interest in the syndicate 
before the suit was instituted, at which time the parties in 
interest numbered 22 (Rec., 84). These 22 are grouped as 
follows, with the number of shares held by each respectively: 
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Complainants named in the bill: 

Brunemer. 3% shares. 

White . 1 “ 

Park . 1 “ 

Mrs. Park. 1 “ 

Mrs. Davenport . 5% “ 


* '; , 12% 

* 

Defendants not answering: 

Ashby . 5% shares. 

Klock . 1 u 

Smith . 1 “ 

Wanmaker . 1 “ 

Brown. 1 “ 

Kent . 1 “ 

Shallenberger . 1 “ 

Hawe. 2 “ 

Macomber. 2 “ 


15 % 

• 4 

Defendants answering, all in opposition to the bill: 

Driver. 5% shares. 

Fitz Simons. 4 % “ 

Meehan . 5% “ 

Cable. 5% “ 

Tyler . 9 “ 

Tait.. 2 

Merry . \ « 


27 % 

Not named in the bill: 

McPherson .. 1 share. 
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And it is still more instructive to note the respective 
sources of the shares or interests of the complainants in the 
new syndicate, and in respect of which they profess to sue. 

Of Brunemer’s shares, certificate No. 7, for one share, was 
acquired by original subscription to the syndicate December 
8, 1891 (Rec., 56, fol. 110; 138, fol. 276); certificate No. 
11, for one share, originally issued to Meehan, who sold it to 
Hart (Rec., 35, fol. 66), was acquired from the estate of 
Hart, one of the original syndicate of eight, July 29, 1899 
(Rec., 61, fol. 118; 141, fol. 281); certificate No. 42, for one 
share, was acquired from Keleher at a date not appearing 
from the record, but confessedly subsequent to the assessment 
of March 15, 1892, until after which date Keleher retained 
his interest in the syndicate (Rec., 62, fol. 119; 141, fol. 
282), and certificate No. 52, for one share, was acquired from 
the estate of Hart July 29, 1899 (Rec., 62, fol. 119; 142, 
fol. 282). 

Park’s one share was obtained by him by original sub¬ 
scription to the new syndicate (Rec., 91, fol. 182). 

The source of Mrs. Park’s share is not disclosed, but con¬ 
fessedly it was not acquired by original subscription, and it 
is not even in evidence that either she or her husband owned 
their respective shares at the time the suit was instituted. 

White’s one share was acquired by him from the estate of 
Hart in 1899 (Rec., 119, fol. 236; 121-122, fol, 241-242). 

Mrs. Davenport’s 5% shares belonged to her husband as 
one of the original syndicate of eight (Rec., 116, fol. 230); 
as above stated, had the benefit of the credit on the assess¬ 
ment of March 15, 1892 (Rec., 117, fol. 232), and were not 
transferred to Mrs. Davenport until 1906 (Rec., 118, fol. 
234). 

It is thus seen that of all the shares professed to be repre¬ 
sented by the complainants, there are but two, namely, 
Brunemer’s one share, represented by certificate No. 7, and 
Park’s one share, which can, upon-any principle, be claimed 
to be entitled to any consideration in respect of the gravamen 
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and cause of suit, namely, that part of the money paid for 
those shares was applied as a credit to the members of the 
original syndicate of eight on their proportions of the assess¬ 
ment of March 15, 1892. 

2. In the state of the pleadings there should have been 
no decree. 

As hereinabove shown, the complainants are five in num¬ 
ber, and the defendants eighteen, and the bill contains no 
allegations concerning any but the first six of the eighteen 
defendants, namely, Driver, Fitz Simons, Meehan, Keleher, 
Tait and Omwake, the attitude of none of the remaining 
twelve in the premises being in any wise disclosed or in¬ 
dicated (ante, 15). 

Of nine defendants served with process, six, namely, 
Driver, Fitz Simons, Meehan, Tait, Omwake, and Tyler, 
answered the original or amended bill, and of four returned 
“not found,” one, Cable, answered the original bill. As to 
four of the eighteen defendants, process was not executed 
on either the original or the amended bill; and as to one 
defendant, Keleher, process was not executed on the original 
bill, and on the amended bill the writ to him was returned 
“not found,” November 17, 1909. As to the defendants not 
actually brought in there was no alias process against any, 
and no pro confesso against any. 

The case was accordingly not in condition for decree, 
especially as Keleher, who was not only a member of the 
original syndicate, but also one of the trustees for the new 
syndicate, claimed to have received and applied the money 
paid by the subscribers thereto, was both a necessary and in¬ 
dispensable party. 

3. It was error to consider all of the ten cash-paying sub¬ 
scribers to the new syndicate as parties complainant, or en¬ 
titled to the benefits of the decree. 

As above shown, although the bill professed to be filed in 
behalf of the complainants and all the other members of 
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the syndicate therein referred to similarly situated as bene¬ 
ficiaries under the syndicate agreement and deed in trust 
mentioned in the bill (Rec., 11, fol. 20), the fact is that 
no other person whosoever, whether “similarly situated’ 1 
with the complainants or not, came into the suit as complain¬ 
ant ; it is a further fact that in addition to the appellants four 
of the defendants, namely, Cable, Tyler, Tait, and Merry, 
answered the bill in opposition thereto and to the relief 
thereby sought; it is a still further fact that nine of the de¬ 
fendants neither appeared to nor answered the bill, and were 
not proceeded against by either alias summons or pro con- 
fesso; and one of the parties in interest, according to the 
pretensions of the complainants, namely, McPherson, is not 
named in the proceedings. Moreover, as above pointed out 
{ante, 44), of the complainants but two, namely, Brune- 
mer and Park, were of the ten cash-paying subscribers to 
the new syndicate, and each of these represents but one 
share of those paid for by such subscribers. 

With the greatest deference to the court below, it is im¬ 
possible to conceive how the suit can be treated as brought 
and prosecuted in behalf of any others than the complain¬ 
ants themselves. 

4. It was error to hold that any one of the complainants is 
entitled to any relief in respect of any share held by him or 
her as a subscriber to the original syndicate of 8, or as the 
assignee of such subscriber. 

As above showm {ante, 44), of the shares represented 
by the complainants, 2% of Brunemer’s, White’s 1 share, 
and Mrs. Davenport’s 5% shares were all part, of the hold¬ 
ings of the members of the original syndicate of 8; and the 
holders, at the time, of each and every of those shares got 
the benefit of the credit on the assessment of March 15, 
1892 (Rec., 86, fol. 171, and passim; which is to say that 
each of the said shares, before its acquisition by any of the 
complainants, had received the benefit of that assessment, 
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and accordingly could on no principle be entitled to con¬ 
sideration in the scheme of relief prayed for by the bill and 
intended to be accorded by the decree. And Mrs. Park’s 
one share was acquired by her, if at all, either from one of 
the members of the original syndicate or from one of the 
new cash-paying subscribers to the new syndicate after the 
assessment mentioned, and similarly must be left out of 
consideration. 

No fact in the case is more clearly established than that 
after the $5,000 paid by the cash-paying subscribers to the 
new syndicate had been collected, and in part applied by 
way of credits in the assessment of March 15, 1892, and 
after the making and payment of that assessment, all mem¬ 
bers of the syndicate, and all shares and interests therein, 
were treated alike in the assessments subsequently made 
(Rec., 81, fol. 160-161; 82, fol. 162, and passim). It is 
too plain for argument that, on the scheme of the bill and 
upon every principle, the only shares, if any, in respect 
of which any such relief as is prayed might be granted, are 
the shares subscribed, and paid for, and still held, by origi¬ 
nal cash-paying subscribers to the new syndicate; and of 
these, as just stated, there are but two such, namely, one 
share held by Brunemer and one share held by Park. 

As neither the bill nor the testimony points to any, the 
slightest, act of the appellants, or anyone of them, in rela¬ 
tion to the acquirement by the complainants White and 
Brunemer, or either, of the shares in the paragraph (sixth) 
of the decree to which this assignment applies; and as the 
complainant Mrs. Davenport is the holder of shares acquired 
from her husband, a member of the original syndicate of 8, 
who in turn had acquired them by reason of his relation to 
that syndicate, neither the said paragraph nor any provision 
thereof is proper; and, moreover, neither the scheme of the 
bill nor any prayer thereof has any, the slightest, reference 
to a rescission of the purchases of the said defendants White, 
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Brunemer, and Davenport; wherefore any provision in the 
decree on that subject is uncalled for, and on every qncft iw u 
of jurisprudence and procedure insupportable. ^ 


5-6. It was error to hold that the appellants, or any of 
them, took any part in the formation of the new syndicate, 
was guilty of any fraud, collusion, or misrepresentation in 
respect thereof, or received any part of the moneys paid by 
the cash subscribers to such syndicate. 

In order to the proper consideration of these assignments 
of error, it is advisable, if not necessary, to review fully the 
historv of the formation of the two svndicates under con- 
sideration, and of the property in question as respects the 
relations thereto of the said syndicates and the individual 
members thereof. 

The allegations of the bill in relation to the syndicates 
are as follows: 

The original syndicate was organized by Stone, a 
real-estate agent, for the purpose of enabling him to 
unload on it at a large profit to himself, the property 
in question, and of securing for the same a fictitious 
price above its real value. The price paid by Stone 
for the property was less than $10,000, and as pur¬ 
chased by him it was subject to an incumbrance by 
deed of trust of $6,000. For the purj>ose of enhanc¬ 
ing the apparent value of the property, Stone placed, 
or caused to be placed, thereon a fictitious second 
deed of trust purporting to secure one Burket $7,600. 
In fact, Burket had not loaned a dollar on the prop¬ 
erty, and the second deed of trust was wholly with¬ 
out consideration. Stone had Burket endorse to him, 
Stone, without recourse, the notes representing the 
$7,600, and organized the original syndicate to take 
over the property for a total purchase price of $21,- 
600, it being stated to those induced to join the syn¬ 
dicate that this was the real purchase price and cost 
of the property to Stone. Subsequently to the or¬ 
ganization of the syndicate, some of its members dis¬ 
covered the deceit that had been practiced on them, 
and the manner in which the price of the property 
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had been loaded by the fictitious second deed of trust, 
and upon the making of complaint of what had been 
'"'done, the promoters of the syndicate, including Stone, 
proposed to Driver and others that a new syndicate 
should be organized for the purpose of enabling the 
original syndicate to unload, at a profit to themselves, 
the property on the new syndicate; and the new 
syndicate was formed accordingly, Keleher, Fitz 
Simons, Meehan, and Driver being its promoters, 
and the complainants and others being solicited and 
induced to become members of the new syndicate, 
on the basis of a valuation of the property at $40,000 
(Paragraphs 3, 4, Rec., 12-13). The new syndicate 
was formed on a basis of 57 shares, each subscriber 
to pay $500 per share to realize $28,500, leaving the 
property still incumbered for $11,600. Those who 
subscribed to the new syndicate paid each $500 per 
share, but, contrary to their expectation and the 
representations made to them, the members of the 
original syndicate continued interested therein, and 
in the property in question, and profited by using 
the moneys paid by the new subscribers for their own 
benefit (Paragraphs 4-6, Rec., 13-16). 

As respects the relations of Stone and the original syn¬ 
dicate to the property in question the history of the matter 
is as follows: 

By deed of March 15, 1890, one Underwood, for the 
nominal consideration of $10, conveyed the property in 
question to one Irvine (Rec., 230), and to secure Under¬ 
wood $6,000, represented by three promissory notes, payable, 
respectively, one, two, and three years after date, with in¬ 
terest, Irvine, by deed of the same date, conveyed the prop¬ 
erty in trust to Stone and one Spearing (Rec., 232). 

By deed of the same date, but not recorded until July 22, 
1890, Irvine, for the expressed consideration of $16,500, 
conveyed the property to Stone’s son, Charles P. Stone, sub¬ 
ject to the aforesaid deed of trust to secure $6,000, which ' 
Stone’s son, the grantee, assumed and agreed to pay (Rec., 
235). 
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By deed of November 1, recorded November 25, 1890, 
Stone’s son conveyed the property to one Ilood and one 
Apple, in trust to secure Edward P. Burket $7,000, repre¬ 
sented by four promissory notes, the first for $2,800, payable 
one year after date, the second for $1,000, payable one year 
after date, the third for $2,800, payable two years after date, 
and the fourth for $1,000, payable two years after date, all 
to the order of Burket, and payable with interest at 6% per 
annum, payable semi-annually (Rec., 151). This, as is 
seen, was a second deed of trust, the incumbrances under 
the two deeds amounting to $13,000. 

By deed of the same date and record, November 1 and 
25, 1890, Stone’s son conveyed the property to Stone and 
the appellant Driver, for the expressed consideration of 
$21,600, subject, however, to the two deeds of trust afore¬ 
said, in trust as follows: 

“First, to hold the same for the sole use and 
benefit of such persons as have contributed to the 
purchase of the said real estate and premises as tenants 
in common and not as joint tenants, and their heirs 
and assigns, until the said real estate shall be sold 
as hereinafter provided; second, to subdivide the 
said parcel of land or any portion thereof into lots, 
blocks, streets, avenues and alleys in the discretion 
of the said parties of the second part, and, third, to 
sell, lease, or incumber the said real estate either in 
whole or in part upon such terms and conditions, in 
such manner, quantity and quality of estate and by 
such forms of instruments as the said parties of the 
second part or the survivor of them, in their or his 
discretion, may deem most for the benefit and ad¬ 
vantage of the persons beneficially interested in the 
said real estate, and to convey the same by good and 
proper conveyance, according to the nature of the 
estate either in fee simple, or by deed of trust, mort¬ 
gage or otherwise, without any liability on the part 
of the purchaser or purchasers, mortgagee, or mort¬ 
gagees, trustee or trustees, or any other person or 
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persons whomsoever, to see to the application of the 
purchase, mortgage, trust or other moneys” (Rec., 
154). 

Of the consideration $21,600, $8,000 were paid in cash, 
$1,000 by each of eight persons constituting the original 
syndicate of 8 (otherwise called in the record the small or 
smaller syndicate), as follows: Timothy D. Keleher, Abel 
Hart, David D. Stone, Genevieve Yeager, Theodore Daven¬ 
port, H. G. Rannells, and the appellants, Edwin C. Fitz 
Simons and George W. Driver (Rec., 70, fol. 135); to each 
of which eight was issued, by Stone and Driver, as trustees, 
a declaration of trust similar to that afterwards issued upon 
the formation of the new or larger syndicate (Rec., 138, 
fol. 276), except that each was for a one-eighth interest, in¬ 
stead of a one-fifty-seventh interest, in the property. On 
June 8, 1891, the appellant Meehan acquired Stone’s in¬ 
terest (Rec., 203, fol. 407), and thereafter became substi¬ 
tuted for Stone as a member of the original syndicate of 8. 

By deed of November 1, 1891, not recorded, however, 
until January 14, 1892, Stone and Driver, trustees, grantees 
in the last-mentioned deed, conveyed the property to Fitz 
Simons and Keleher, subject to the two outstanding deeds 
of trust for $6,000 (of which $2,000 had then been paid), 
and $7,600 aforesaid, in and upon the same trusts, upon 
which Stone and Driver themselves had taken title (Rec., 
157). This last conveyance was for the benefit of the syn¬ 
dicate of 57, so-called, and declarations of trust as before 
were issued by the trustees, except that they were for in¬ 
terests of one-fifty-seventh, instead of for one-eighth, each 
in the property (Rec., 138, fol. 276). 

It will be observed that in this last-mentioned deed, that, 
namely, from Stone and Driver to Fitz Simons and Keleher, 
the consideration is expressed to be $10, subject, however, 
to the incumbrances aforesaid, amounting at the time to 
$11,600. The declarations of trust, however, contain the 
following statement: 
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“This property has been purchased for $40,000, 
of which a payment of $28,500, representing 57 
shares at $500 per share, payable on delivery. One 
hundred dollars ($100) is used for legal and other 
expenses. The following trusts are payable as fol¬ 


lows: 

March 15, 1892. l. $5,800 

November 1, 1892. 3,800 

March 15, 1893. 2,000 


$11,600 

“With interest at the rate of 6% from November 1, 
1891.” 

These declarations began to be issued as early as December 
4 and 8, 1891 (Rec., 135, fol. 267; 138-141, fol. 280), 
although, as above stated, the deed to the new* trustees, while 
dated November 1, 1891, was not recorded until January 
14, 1892. 

It was originally intended that the new syndicate should 
consist of 57 persons, which number was arrived at in this 
way: The syndicate of 8 bought the property for $21,600. 
At that time the incumbrances on the property amounted 
to $13,600, so that the cash payment of $8,000 and the in¬ 
cumbrance of $13,600 represented the total purchase price 
to that svndicate. Before the new svndicate was formed, 
$2,000 of the $13,600 had been paid, reducing the amount 
of the incumbrance to $11,600. The price at which the 
property was valued for the purposes of the new syndicate 
was $40,100, deducting $11,600 from which left a difference 
of $28,500. This sum was divided by 500, $500 being the 
cash payment determined upon to be made on each share, 
making the quotient 57. When the syndicate of 8 deter¬ 
mined to dispose of the property, the intention was to sell 
out to the purchasers, that is the contemplated members of 
the new syndicate, so that all of the members of the origi¬ 
nal syndicate of 8 would cease to be interested in the prop- 
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erty. The expectation of the original 8 -in this behalf was 
not realized, and they succeeded in getting only 10 persons 
to buy shares of one-fifty-seventh interest each, leaving 47 
of the 57 shares unsubscribed for; and the syndicate of 8 
failing to dispose of those 47 shares, decided to divide them 
among themselves. In this way, the syndicate of 57 be¬ 
came, and, in fact, consisted of only 18, of whom 10 were 
purchasers of one share each, and the other 8 were the mem¬ 
bers of the original syndicate of 8 (Rec., 96-97). Accord¬ 
ingly, in the beginning, each of the actual purchasers of 
shares held a one-fifty-seventh interest, and each of the origi¬ 
nal 8 held a five and seven-eighths interest out of 57 in the 
new syndicate, and in the property in question. The memo¬ 
randum of the trustees Fitz Simons and Keleher, represent¬ 
ing the transaction, is set forth in the record (pages 107- 
108), and shows the application of the $5,000 paid by the 
purchasers of the 10 shares in the new syndicate. 

This memorandum shows that in the transaction the 
$3,800 due November 1, 1891, and a balance of cash on 
hand, $169.34, were treated as belonging to the eight mem¬ 
bers of the original syndicate, and that each of the 8 was 
credited in the first assessment which followed the formation 
of the new syndicate with his proportion of those sums, 
amounting in the aggregate to $503.10 for each, on the 
basis of an ownership of five and seven-eighths shares, or 
a five and seven-eighths interest in the premises (Rec., 108, 
fol. 215). 

Some time in the year 1900 the appellant Meehan was sub¬ 
stituted as trustee for Keleher (Rec., 209, fol. 420), but 
the deed conveying the property from Fitz Simons and 
Keleher to Fitz Simons and Meehan is not in the record. 
The record does, however, contain the deed from Fitz Simons 
and Meehan, as trustees, to Tait and Omwake, bearing date 
May 24, 1906, which is one of the matters in controversy 
(Rec., 159), and the deed of trust given by Tait and Om¬ 
wake to secure Fitz Simons and Meehan, trustees, the de- 
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ferred purchase money on account of the purchase of the 
property by Tait and Oniwake (Rec., 163). 

As is seen, the relation of the original syndicate of 8 to 
the property in question began with the deed of trust from 
Stone’s son, Charles P. Stone, to Stone and Driver, trustees, 
of November 1, 1890 (Rec., 154). After the delivery to 
the members of the syndicate of their respective declarations 
of trust, indicating their interest in the premises, the ol>- 
ligations of the enterprise, such as the payment of the in¬ 
cumbrances, principal and interest, taxes, etc., were met 
through the medium of assessments made from time to time, 
each member of the syndicate receiving due notice of his 
proportionate amount and paying the same (Rec., 238-241, 
and passim) ; and this course was followed after the forma¬ 
tion of the new syndicate (Rec*., 242-246, and passim). In 
the formation of the new syndicate, neither the exact date 
nor the manner of formation of which clearly appears, the 
situation was that the property was incumbered for $11,600 
(Rec., 107), of which $3,800 principal and $228 interest, 
making in all $4,028, were due November 1, 1891 (Rec., 
240, fol. 485). By reason of an extension of time of pay¬ 
ment to December 1, the additional sum of $19 interest 
became due, making the total $4,047 (Rec., 241, fol. 486; 
Id., 107). As the memorandum of disbursements in con¬ 
nection with the formation of this syndicate (Rec., 107) 
shows that the cash payments bv the new purchasers, aggre¬ 
gating $5,000, had been received, and the indebtedness due 
November 1, 1891, had been paid, in the full sum of $4,047, 
the amount due December 1, 1891; and that, in addition, 
extra interest in the sum of $3 had been paid, it would seem 
that the new syndicate had actually been formed, and the 
$5,000 paid shortly after the last-mentioned date, $3 being 
approximately five days’ interest on $3,800, at the rate of 
6% per annum; but the cancelled notes respecting the 
principal indebtedness bear endorsements showing payments 
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of interest on December 1, 1891, to date, and of interest and 
principal in full January 14, 1892 (Rec., 147-148), the 
date of record of the deed of Stone and Driver to Fitz 
Simons and Keleher of November 1, 1891 (Rec., 57), in¬ 
dicating that the transactions incident to the consummation 
of the formation of the syndicate were not all performed 
until the latter date, namely, January 14, 1892, notwith¬ 
standing that, as already pointed out, some, at least, of 
the declarations of trust bore date as early as December 4 
and 8, 1891 (Rec., 135, fol, 267; 141, fol. 280), there 
being no evidence that any of the declarations was delivered 
prior to January 14, 1892, and there being evidence that 
certain of them bear date in January, 1892, that of the ap¬ 
pellant Meehan bearing date as late as the 23d, and at least 
one of Hart’s as late as the 27th, day of that month (Rec., 
219, fol. 441; 102, fol. 204). 

As respects the time of the formation of the syndicate 
of 57, the following matters and their respective dates are 
of interest: 

August 19, 1891, Fitz Simons sent to the witness Mc- 
Kevitte a form letter (in reply to a communication from 
the latter, the date of which is not given), stating, among 
other things, as follows: 

‘‘The property is the last holding of a big syndi¬ 
cate, who have to sell to close up their affairs. I 
have an option on the ground at five cents from them 
until Sept, 1st proximo. We have to raise Twenty- 
eight thousand Five Hundred ($28,500) Dollars, of 
which fifteen Thousand Dollars have been subscribed. 
If you desire to join with us, let me know at as early 
a date as possible. 

“The plan is as follows, viz: The land as a whole 
can be purchased at five cents per square foot, which 
would require Forty Thousand ($40,000) Dollars, 
less deeds of trust on the property amounting to 
$11,600, which can remain. The actual cash re¬ 
quired is Twenty-eight thousand Four Hundred 
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($28,400) Dollars, and it is proposed to form a syn¬ 
dicate of fifty-seven (57) shares at $500 per share 
($28,500), the surplus $100 to be used for legal and 
other expenses. * * * 

“It is proposed as the deeds of trust fall due to pay 
them off, each share paying its pro rata quota. 

“The shareholders will elect two from their num¬ 
ber as trustees to whom the property will be deeded. 
The trustees will give each shareholder a certificate 
setting forth his interest in the property. 

“As to my standing I refer you to Hon. Win. J. 
Rannells, Dept. Justice, T. D. Keleher, Disbursing 
Clerk, U. S. Treasurv, David D. Stone, Real Estate 
Broker, # 806 F St. N. W” (Rec., 135-6, fols. 
268-9). 

September 8, 1891, notices signed “David D. Stone, Geo. 
W. Driver, Trustees,” were sent to the members of the origi¬ 
nal syndicate of an assessment to meet the semi-annual 
interest on $4,000 secured on the property, to be due Sep¬ 
tember 15th (Rec., 239, fol. 482). 

October 3, 1891, similar notices were sent respecting the 
payment due November 1, 1891 (Rec., 240, fols. 484-485), 
and October 26, 1891, a similar notice was sent stating that 
the time of the payment due November 1 had been extended 
to December 1, 1891 (Rec., 241, fol. 486). 

November 17, 1891, Fitz Simons, signing himself 
t 'Treasr/ , wrote McKevitte that the syndicate had been com¬ 
pleted and calling for a payment of 10 per cent of the 
latter’s subscription, “balance to be paid on or before De¬ 
cember 1, 1891,” and closing as follows: 

“Your trustees are now having the title to the 
property examined and certificates of shares printed. 
Certificates will be delivered when last payment is 
made. 

“Make all checks payable to 

“E. C. FITZ SIMONS, 
“Treas’r, 1300 F St. N. W.” 



(Rec., 134, fol. 265.) 
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November 23, 1891, Fitz Simons wrote McKevitte ac¬ 
knowledging the latter’s cheek for $100, remitted Novem¬ 
ber 20, and saying “we will make our payment Dec. 1, ’91” 
(Rec., 134, fol. 266). 

November 27, 1891, Fitz Simons wrote McKevitte, ac¬ 
knowledging a communication from the latter of the 25th, 
and saying: 

“In reply would say our payment was due Nov. 
1, ’91. As I wanted to be in New York for election 
1 had the time extended until Dec. 1, ’91, with the 
understanding the payment would be promptly met 
at that date” (Rec., 137, fol. 273). 

December 4, 1891, Fitz Simons wrote McKevitte, “I send 
you today certificate for syndicate,” acknowledging Mc- 
Kevitte’s check for $900, and adding, “the certificates serve 
as a receipt for the full amount $1,000” (Rec., 135, fol. 
267). This would indicate that McKevitte’s certificates at 
least were dated as early as the day mentioned, namely, 
December 4, 1891. 

It is thus clearly apparent that the formation of the syn¬ 
dicate of 57 was conceived sometime in the summer of 1891, 
at which time the title to the property stood in Stone and 
Driver, Trustees; and it is further apparent that the forma¬ 
tion of the syndicate was conceived and undertaken by 
neither those trustees nor the members of the syndicate of 
8, as a body. The lapse of time between the formation of 
the syndicate and the filing of the bill, together with the in¬ 
tervening disposition of the property to Tait and Omwake, 
which are above considered in connection with the question 
of laches, made difficult, and indeed impossible, any clear 
account by any of the witnesses of the circumstances leading 
up to and attending either the conception or the actual for¬ 
mation of the syndicate. From the bill itself and such 
account as the witnesses, under the circumstances, have been 
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able to give, the following would appear to be the real facts 
in the premises. 

The transactions respecting the property in question had 
their origin in the office of Stone, who was a real estate 
broker, having his office at 806 F Street N. W., Washington, 
D. C. In his employ were his son, Charles P. Stone, and the 
witness Burket. In accordance with a practice common at 
the time—as is known of all having any knowledge of con¬ 
ditions in Washington—and still not uncommon, Stone 
was in the habit of using those in his office to take and hold 
titles, and to do whatever might be necessary and requisite 
in carrying through transactions relating to properties with 
which he was dealing (Testimony of Burket, Rec., 66 et 
*eq. and of Charles P. Stone, 226 et seq.). Underwood, the 
owner of the property, conveyed it March 15, 1890, to Irvine 
(Rec., 230), who, on the same date, made the deed of trust 
to Stone & Spearing, to secure $6,000 (Rec., 232). Subject 
to the incumbrance thus created, Irvine conveyed the prop¬ 
erty to Stone’s son (Rec., 235), who, in turn, further incum¬ 
bered it by his deed of trust to Hood and Apple, trustees, to 
secure Burket $7,600 (Rec., 151), the notes respecting which 
were endorsed—not without recourse, as the bill alleges 
(Rec., 12, fol. 22), but outright (Rec., 144-6)—by Burket 
to Stone, who became their owner (Rec., 145-6). After the 
creation of this second incumbrance, and subject thereto as 
well as to its predecessor the incumbrance to secure Under¬ 
wood, Stone’s son then conveyed the property, November 1, 
1890, to Stone and Driver, in trust for the syndicate of 8. 

While the title was still in these trustees, Stone was at all 
times the active manager of the enterprise (Rec., 71, 87, 91, 
98, 170 et seq. 178, 187, and passim). 

As has already appeared, the funds necessary to meet the 
incumbrances on the property and expenses were raised by 
assessments from time to time, which throughout were paid 
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to Stone, whose interest in the premises was paramount, by 
reason of the fact that the Burket notes, of which Stone was 
the owner, were subordinate in their security to the Under¬ 
wood notes. It was, therefore, important to Stone to see that 
not only his own, but also the Underwood notes maturing 
ahead of his, were duly paid. The last of the notes held 
by Underwood became due in March, 1893 (Rec., 232, fol. 
468), the last of those held by Stone in November, 1892 
(Rec., 151, fol. 300). 

At some time, evidently in the summer of 1891, Stone, 
>vho had on June 8, 1891 (Rec., 34, fol. 65; Rec., 203, fol. 
408), got himself out of the original syndicate by transfer¬ 
ring his interest to Meehan, was anxious to see that his notes 
would be paid, and often remarked that he could take the 
property and get more money for it, or something of that 
sort (Rec., 100, fol. 200). Under date of August 19, 1891, 
the “Exhibit McKevitte 4” (Rec., 135), evidently a form 
letter, unaddressed to any individual (Rec., 99, fol. 199, and 
the exhibit itself), was prepared and sent out over the name 
of Fitz Simons, who, however, testified that he personally 
sent no copy of it to any one other than McKevitte (Rec., 99, 
fol. 199). As the paper itself shows, it stated, not that the 
new syndicate had been formed, or was in process of forma¬ 
tion, but that it was “proposed to form” such syndicate. At 
the time, Fitz Simons was engaged to some extent in the real- 
estate business (Rec., 187, fol. 372),having desk room at No. 
1300 F Street, in the City of Washington (Rec., 90. fol. 
178) ; and, as already seen, the title to the property was still 
in Stone and Driver, trustees, and payments by subscribers 
to the syndicate were directed to be made by checks payable 
to Fitz Simons, Treasurer (Rec., 134, fol. 265). 

As also has already appeared, declarations of trust re¬ 
specting interests in the new syndicate were issued at various 
times from as early as December 4, 1891, to as late as Jan¬ 
uary 27, 1892, and while it was contemplated to consum- 
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mate the formation of the syndicate by December 1, 1891, 
this formation was, in fact, not consummated until January 
14, 1892, the date on which two of the notes to Burket, but 
actually belonging to Stone, aggregating $8,800, were paid, 
and the deed of transfer from Stone and Driver, Trustees, 
to Fitz Simons and Keleher, trustees, was recorded (Rec., 
145-146, 157). 

Keleher evidently also had some relation to the formation 
of the new syndicate, he handling the papers and affairs 
and making up the accounts until after the syndicate was 
formed, when Fitz Simons assumed charge of it (Rec., 76, 
fol. 150). Fitz Simons cannot think of any other one than 
Keleher co-operating in the matter (Rec., 80, fol. 159); 
how many, if any, of the members of the syndicate of 
how many, if any, of the members of the syndicate of 
8 were aware that the new syndicate was being formed; 
does not know whether the trustees, Stone and Driver, 
knew of it, and does not think that prior to November 
17, 1891, the members of the syndicate of 8 as a whole had 
expressed a willingness that the deal should be put through 
(Rec., 78, 80, 110) ; nor can he tell who first proposed the 
organization of the new syndicate, though he is very certain 
that he did not (Rec., 100, fol. 200). And although, fol¬ 
lowing Keleher, Fitz Simons assumed charge of the syndi¬ 
cate, it remained that Stone continued to do all of the busi¬ 
ness for the syndicate up to 1892 (Rec., 87, fol. 173; 91, 
fol. 181), on the 4th day of November of which year the 
last of the Burket notes, aggregating $3,80$, and which 
had been sold by Stone to Messrs. B. H. Warner and E. S. 
Parker (Rec., 224-226), were paid (Rec., 144-146, fols. 
289-291), whereupon Stone’s interest in the premises was 
finally extinguished. All the assessments were paid to 
Stone, who was the real man, who had charge of the whole 
thing (Ibid., Rec., 216, fol. 435), Fitz Simons handling none 
of the money whatever (Rec., 95, fol. 190). And although, 
as stated, Fitz Simons was to an extent engaged in the real- 
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estate business—his account of it is, “I had a desk in a real- 
ostate office to fill out my time. That is all the business I was 
in for about a year or two” (Rec., 90, fol. 178)—it is mani¬ 
fest that the form letter of August 19, 1891, is the product of 
one much more experienced and accomplished in the busi¬ 
ness than he could have been, and it is a justifiable inference 
that it was the work of Stone himself, who was so far run¬ 
ning the whole affair that he selected Fitz Simons as one of 
the trustees for the new syndicate without the latter’s knowl¬ 
edge in advance (Rec., 81, fol. 159). 

It is thus seen that it w’as Stone who organized the original 
syndicate, becoming himself a member thereof, and who, 
after incumbering the property in the amount of $7,600, 
in addition to the incumbrance of $6,000, which w*as upon 
it when he acquired it, sold it to the syndicate subject to the 
tw r o incumbrances. In accordance w T ith the practice in such 
cases, the property w*as conveyed to trustees for the syndi¬ 
cate, Stone selecting himself and Driver as the trustees (Rec., 
169, fol. 336). It w r as Stone w r ho interested Driver in the 
enterprise (Rec., 169, fol. 335; 191, fol. 381), and upon 
Driver’s being informed, to his surprise, that he had been 
made one of the trustees, Stone assured him that he w T ould 
have no duties to perform, that he, Stone, would attend to 
all the affairs and management of the syndicate (Rec., 170, 
fol. 336; 172, fol. 341; 178, fol. 354), and this Stone un¬ 
doubtedly did, Driver’s relation to the matter, as trustee, 
being wholly nominal, he having absolutely nothing to do 
with the affairs of the syndicate, collecting no money and 
dispersing none (Rec., 172, fol, 341; 178, fol. 353; 187, fol. 
3/2; 199, fol. 399). True, Driver’s name w T as signed to 
the notices of assessment sent out while he was still trustee 
of record, but the signatures of both Stone and Driver 
thereto were in typewriting (Rec., 171, fol. 340; 188, fol. 
376), Driver had no connection with sending out the state¬ 
ments, and never signed any of them, or any paper of 
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any kind in relation to the syndicate except the certificates 
originally issued, and the deed transferring title to Fitz 
Simons and Keleher (Rec., 172, fol. 340) ; and although 
Driver’s assessments were called, in some instances, to be 
paid to himself and Stone as trustees, the fact is that in every 
instance he personally paid his assessments to Stone per¬ 
sonally ; in many instances the calls upon Driver were 
made by Stone alone; and, in one instance, his receipt 
to Driver for his assessment was signed by Stone as 
“Agt. for trustees” (see Driver’s deposition passim; Rec., 
238-241; Exhibit G. W. D. No. 7, Rec., 239, fol. 482). 
Stone and Driver had no bank account as trustees, and 
Driver never saw any of the payments on account of assess¬ 
ments made except his own (Rec., 197, fol. 395). 

It was Stone who interested Keleher in the enterprise 
(Rec., 130. fol. 257), and according to Keleher it was Stone 
who was the principal member of the syndicate (Rec., 130, 
fol. 258), its financial manager (Rec., 131, fol. 260), the 
one who managed all things (Rec., 132, fol. 261), Driver 
having no part in connection with the matter, except being 
a trustee (Rec., 131, fol. 260). 

According to Fitz Simons, it was Stone who did all the 
business for the syndicate, up to 1892 (Rec., 87, fol. 173) ; 
Stone was the real man who had charge of the whole thing 
(Rec., 91, fol. 181). Fitz Simons paid his assessments 
directly to Stone (Rec., 29, fol. 54; 72, fol. 139) ; he paid 
Stone the $1,000 received from McKevitte for his two shares 
in the new syndicate (Rec., 74, fol. 145); the entire $5,000 
paid by the new subscribers was paid to Stone (Rec., 71, 
fol. 138); Stone took up the $3,800 in notes to which the 
$5,000 were in part applied (Rec., 75, fol. 146); and the 
memorandum sale to the new syndicate (Exhibit Fitz Simons 
A 2, Rec., 107-108), although professing to be signed by 
Fitz Simons and Keleher, was not signed by Fitz Simons, 
who received the paper by mail, and did not know that his 
name was attached to it until his receipt of it (Rec., 77, fol. 
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151). Undoubtedly it was Stone who prepared and dis¬ 
tributed this memorandum, and just as undoubtedly it was 
Stone who received the commission of $725 mentioned in 
the paper, and so often referred to in the testimony; no part 
of which was received by any one of the appellants, as 
they have severally testified, and no part of which is posi¬ 
tively traced by the record to the hands of any one. 

And it was Stone who, within a few months after the 
organization of the original syndicate, unloaded his interest 
on the appellant Meehan, his personal friend and fellow- 
citizen of his own State, wherein their acquaintance had 

begun (Rec., 100, fol. 201; 202-203, fol. 407). 

* 

The conclusion is inevitable that the spirit, mind, and 
hand of the whole enterprise from the beginning were 
Stone’s; that he organized both the original syndicate of 
8 and the new syndicate of 57; that throughout he manipu¬ 
lated even the members and nominal officials in the enter¬ 
prise, as he did the very property itself, out of which it was 
his aim to make his profit ; and that he did not release his 
hold, or let up in his oversight of the whole matter, until 
that profit had been realized. 

The scope of the assignments under consideration, in that 
they complain that it was error to find any misrepresenta¬ 
tion on the part of the appellants, or the receipt by them 
of any part of the moneys paid by the cash subscribers to 
the new syndicate, has not escaped counsel. 

As respects alleged misrepresentation, counsel for the ap¬ 
pellees are confidently challenged to point to anything in 
the record indicating that any one of the appellants made 
any representation, or held out any inducement, to any of 
the parties complainant, which led to the participation of 
the latter in the enterprise under consideration, or to any 
subscription by any of such parties thereto. The appellants 
severally positively deny making any such representations 
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as are complained of, or holding out any inducement to any 
person whomsoever to come into the enterprise. 

Brunemer distinctly states that he never had any ac¬ 
quaintance with Driver (Rec., 56, fol. 109), and that he 
thinks that Hart first introduced the subject to him, and 
that he talked with Keleher about it, “and perhaps others” 
(Rec., 57-8, fol. 112); but almost immediately he adds, 
“All the information that I got in regard to the matter I 
think was from Keleher and Hart” (Rec., 59, fol. 114), 
and “I relied upon the representations of Mr. Keleher and 
Mr. Hart. Perhaps I might have talked to Mr. Stone in 
regard to it, but I am not sure” (Rec., 60, fol. 117). 

White, as has been seen, did not come into the enterprise 
until 1899 (Rec., 122, fols. 241-2), when he bought his 
certificate from the estate of Hart, one of the original syndi¬ 
cate and then deceased (Rec., 119, fol. 236). He distinctly 
savs that it was Keleher who solicited him to become a 
member of the syndicate (Rec., 119, fol. 236), but he does 
not associate his introduction into the enterprise with any 
information obtained from Keleher (Rec., 120, fol. 238); 
on the contrary, he says that Keleher’s statements to him 
were several years before he took an interest in the syndi¬ 
cate, and when he was not financially able to go in (Rec., 
122, fol. 243), and that he acquired his interest when Brune¬ 
mer subsequently opened the matter to him, and told him 
the Hart shares were for sale (Ibid.). 

Neither of the complainants Park, as has already been 
pointed out, has been heard from in the case upon any 
point, even that of present interest in the premises; and, as 
has also been pointed out, Mrs. Davenport did not acquire 
her interest until 1906, when she became the holder, in ex¬ 
change for a debt to her husband (Rec., 112, fol, 223), of 
the certificates which he held as one of the original syndi¬ 
cate. 

And as respects “Exhibit McKevitte 4,” being the form 
letter of August 19, 1891 (Rec., 135, fol. 268), Fitz Simons 
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declares that he never sent it to any other person than Mc- 
Kevitte (Rec., 99, fol. 199), who is no longer a party in in¬ 
terest, and there is no pretense even that the record any¬ 
where points to any other person than McKevitte as having 
received a copy of that letter. 

The precise and sweeping charges of the bill in respect 
of misrepresentation by any of the appellants in the prem¬ 
ises, therefore, wholly fail of support. 

As respects so much of the assignments as relates to the 
receipt by the appellants of any part of the moneys paid 
by the cash subscribers to the new syndicate, the fact is, as 
has already abundantly been shown, that although some of 
the moneys passed through the hands of Fitz Simons (Mc- 
Kevitte’s subscription), and some of it may have passed 
through the hands of Keleher—though there is no evidence 
to that effect—all of the money found its way into the hands 
of Stone, who actually dispersed and applied the same. 

And if, by the finding of the court in the third para¬ 
graph of the decree (Rec., 254, fol. 511), that the appellants 
“received moneys from their associates purchasing ten 
shares” in the new syndicate, is meant that the appellants 
got the benefit of any part of such moneys, this is admitted 
to the extent already indicated, namely, that by reason of 
the application of parts of these moneys in reduction of the 
amounts payable by the appellants on the assessment of 
March 15, 1892, the appellants benefited accordingly; and 
counsel frankly admit that this fact is proper to be con¬ 
sidered, provided that it be found that any of the complain¬ 
ants are victims of any misrepresentation such as is com¬ 
plained of and are not barred of their action by their own 
laches; but to what extent, if at all, any one of the complain¬ 
ants is entitled to relief by reason of such fact, and to what, 
if any, extent the appellants are either jointly or severally 
liable because thereof, remain to be considered, it being, 
however, earnestly and confidently insisted that, notwith- 
9a 
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standing the fact admitted, no one of the complainants is 
entitled to any relief, and no one of the appellants subject 

to any liability in the premises. 

With this protest in mind, we pass to the assignments of 

error next in order. 

7-8. The court erred in holding the appellants jointly 
and severally, or either, indebted for the benefit of the com- 
plainants and others originally cash purchasers, or subse¬ 
quent assignees of such, of shares in the new *^\ nd o t , 
whether in the sum of $7,465, or in any other sum, and in 
decreeing that the shares of the appellants, or any of them, 
in the said syndicate, are subject to a lien for such supposed 
indebtedness. 

As already shown, and as is here again urgently insisted 
upon, but two of the shares represented by the complain¬ 
ants are entitled to consideration in respect of any indebted¬ 
ness by the appellants, or any of them, in the premises, 
namely, those of Brunemer and Park, if indeed the latter 
be entitled to consideration, seeing that there is no evidence 
in the record as to the present ownership of the share for¬ 
merly standing in his name. 

On the assumption of an ownership of 5 7 /g shares each, 
each of the appellants received credit on his assessment of 
$503.10, and the entire credit on the assessment to all the 
members of the original syndicate of 8, was $4,024.83 (Rec., 
108, fol. 215) ; that is to say, that the members of the origi¬ 
nal syndicate of 8 ratably got the benefit of this credit, 
whereas it is said that every member of the new syndicate 
should have had such benefit; in other words, the holder of 
one share, being l/57th of the whole, should have received 
credit for $70.61, and each holder of 5% shares should have 
received $393.04, instead of which he received $503.10, the 
excess being $110.06. It would seem clear, therefore, that 
the only possible claim that any of the cash-paying sub- 
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scribers to the new syndicate holding one share could have 
would be for the $70.61, for which he failed to receive credit 
on his assessment, and that the only liability of any one of 
the appellants would be for so much of the excess received 
by him as would be necessary to make up that amount, 
whether with or without interest. 

The court below delivered no opinion, notwithstanding 
that after announcement was made of the intended scope of 
the decree, and a draft of the proposed decree was furnished 
counsel for the appellants, the terms of the decree were fully 
considered both by written and oral argument; and to this 
hour counsel for the appellants are uninformed upon what 
principle, or by what process, the court reached the adjudi¬ 
cation that the appellants are indebted in the sum of 
$7,465, or why the interest entering into that amount should 
be calculated from December 1, 1891, seeing that the appel¬ 
lants did not get the benefit of any credits in the premises 
until March 15, 1892. 

Obviously, it is no explanation to say that the sum was 
arrived at because the property was sold to the new syndi¬ 
cate for the sum of $40,100, instead of $21,600, for the 
simple reason that it was the difference in those prices that 
created the fund of $4,024.84, treated as a credit to the 
original syndicate; wherefore it is manifest that it is with 
this sum, or one very little larger, that we have to deal in 
determining what, if any, benefit the appellants derived, 
or what, if any, disadvantage the appellees suffered in the 
premises. 

There may be this other way of looking at it. The price 
of the property to the original syndicate w r as $21,600, of 
which the members of that syndicate had paid $10,000 
principal, besides interest, taxes, etc., before the formation 
of the new syndicate. The remaining $11,600, principal 
and interest, taxes, etc., were paid by all of the members of 
the new syndicate ratably and on equal terms. Had the 


new members been admitted to the syndicate on equal terms 
with the old, they would have been called upon to pay their 
respective proportions of the $10,000, interest, taxes, etc., 
instead of having been called upon, as they were, to pay the 
sum of $28,500. One-fifty-seventh of $10,000 is, in round 
figures, $175, and one-fifty-seventh of $28,500 is $500, the 
difference being $375. In this view, all that any original 
ca*h purchaser of one share of the new syndicate could pos¬ 
sibly ask would be to be repaid this sum of $375, which, 
with twenty vears’ interest, would amount to but $715, and 
ten times that are $7,150; and if, as is the fact, there are at 
most but two such shares represented by the complainants, 
the total liability of all of the members of the original syn¬ 
dicate of 8 would be but $1,430, and the liability of each of 
the appellants but one-eighth thereof, or a fraction under 
$180, or, if to be as much as one-third thereof, a fraction 
over $473. 

As respects the right and duty of the court to treat the 
case as one brought by a few of many alleged to be similarly 
situated, and if finding for the complainants to render a 
decree as though such few only were before the court in 
assertion of their respective individual rights, and not in 
behalf of themselves and the others in similar situation who 
have not authorized the suit or availed themselves of its 
institution, the law is plain. 

The distinction between the two classes of cases is thus 
well stated. 

“We are careful to distinguish cases of this sort, 
[where the parties form a voluntary association and 
those who sue may fairly be presumed to represent 
the rights and interests of all], from cases where 
there are numerous parties in a joint stock company, 
and a few sue to recover deposits paid by them from 
the directors, upon the ground of an original fraud 
practiced by the directors in the original scheme, 
where they allege that the names of the other stock¬ 
holders are unknown; for in such a case they do not 
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touch the rights of any parties not before the court, 
but seek for redress for a common fraud committed 
against themselves. Blain vs. Agar, 2 Sim., 289. 
But for such an allegation, or for an allegation of 
numerousness (if not apparent) each shareholder 
would be compellable to sue individually for his own 
deposit.” 

Story Eq. PI. (10th ed.), sec. 97, note 4. 

An incorporated bank divided three-fourths of its 
capital stock, before expiration of its charter, among 
its stockholders, without providing funds which ulti¬ 
mately were sufficient to pay its outstanding bank 
notes. It was held that a bill in equity might be 
sustained bv some of the holders of the bank notes 
against some of the stockholders, the impossibility of 
bringing all before the court being sufficient to dis¬ 
pense with the ordinary rule of making all parties 
in interest parties; and that in such case the decree 
against the stockholders before the court should be 
only for their contributory share of the debt, in the 
proportion which the stock held by them bore to the 
whole capital stock. 

Wood vs. Dummer, 3 Mason, 308. 

Certain persons became subscribers to a bank to 
be authorized by Parliament, and six thousand 
pounds were expended in an effort to effect the object. 
The persons who had advanced the six thousand 
pounds filed their bill for repayment against 16 out 
of 25 subscribers. 

Objection taken for want of all the subscribers 
was overruled, because the complainants sought to 
recover only their proportion of the loss from de¬ 
fendants named. 

Anon., 2 Eq. Cas. Ab., 166, pi. 7. 


The principles thus illustrated are directly applicable 
herein. It is immaterial what the form of the bill mav be: 
On analysis it is plainly to be seen that the proceeding is 
by a few only against a certain other few, of many, and the 
case should be treated as if the pleadings were consistent 
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with such view. As the case stands, many of the parties in 
interest could not be brought before the court, by reason 
of their being unable to be found, and against some of the 
other parties in interest who were found, the case was not 
proceeded to the point of authorizing any degree concerning 
them in tlie premises; and, in addition, the decree is on the 
assumption that all the parties in interest in the syndicate, 
both those formerly composing the original syndicate and 
the new subscribers, stand on the same footing; which is 
not the case, wherefore a bill by a few of one class of the 
shareholders could not be brought for the benefit of all of 
both classes; for such a bill, as the one herein pretends to be, 
can be brought only where all of the professed complainants, 
and the others in behalf of whom they presume to sue, 
have a common and like interest in all the objects of the bill. 

Story Eq. PL, sec. 101. 

Very clearly, therefore, the bill must be treated as in 
effect what it is, namely, a suit by a few members of the 
syndicate of one class against a few other members of the 
syndicate of another class, and as such only; making im¬ 
proper any other relief than such as that granted in Wood 
vs. Dunmier, supra. 

Without pursuing further the vain endeavor to ascertain 
the principle upon which the court below arrived at the 
amount of the indebtedness decreed, the provisions of the 
decree that the shares of the appellants in the syndicate are 
subject to a lien for the amount decreed, and directing treat¬ 
ment of those shares accordingly, may be dismissed with 
brief attention. 

The reflections of the court below leading to these particu¬ 
lar provisions are likewise unknown to counsel, as they have 
never been given expression, so far as counsel know, but it 
is presumed that as the decreed indebtedness is found to 
have arisen out of the syndicate relations of the appellants 



71 


in the premises, the court considered that the adjudged 
liability ought to be met out of the syndicate interests of 
the appellants. 

As in strictness the direct syndicate relation is between the 
trustees and the subscribers, and not between or among the 
subscribers themselves, and inasmuch as the credit on the 
assessment of March 15, 1892, which is the basis of suit, 
was a transaction between the appellants and the then trus¬ 
tees, it may not l>e considered amiss to require that the re¬ 
payment to be made, if any, should be to the present trustees, 
and that the latter should have the right to look directly to 
the syndicate interests—in other words, the shares—of the 
appellants in the premises; and whether such a proposi¬ 
tion has warrant in law, the appellants are not, under ex¬ 
isting conditions, seriously disposed to question. And it 
may, therefore, suffice to say that reliance is so strongly had 
upon the considerations hereinabove presented for the re¬ 
versal and vacation of the decree complained of that con¬ 
sideration of this particular matter may be pretermitted. 

9. It was error to remove the appellants Fitz Simons and 
Meehan as trustees, and to appoint substitute trustees in their 
place. 

The error here complained of is in the provisions of the 
first, second, and seventh paragraphs of the decree. 

The first and second paragraphs respectively decree the 
removal of Fitz Simons and Meehan, and the substitution of 
Richardson and Lyon in their place, as trustees of the syn¬ 
dicate, divesting the former, and investing the latter, with 
title in the premises. 

The seventh paragraph of the decree (a) vacates the ex¬ 
tension of time granted Tait and Omwake on their contract 
of purchase of the property; (6) directs the substituted trus¬ 
tees, under certain conditions, to accept a reconveyance of 
the property; ( c ) authorizes Tait and Omwake, under cer- 
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tain conditions, to sell certain of the lots into which the 
property had been subdivided, etc.; ( d ) directs the substi¬ 
tuted trustees, under certain conditions, to foreclose the deed 
of trust securing unpaid purchase notes, etc., and (e) ex¬ 
empts certain lots of the subdivision of the property from 
the effect and operation of the decree, and as to them dis¬ 
misses the bill. 

By stipulation of counsel, not set forth in the record (Rec., 
205, fol. 533), the provisions of paragraph 7 of the decree 
have been permitted to be carried out, without prejudice, 
however, to the appeal of the appellants in other particu¬ 
lars, so that, as observed, the assignment under consideration 
is limited to the question of the removal of Fitz Simons and 
Meehan as trustees. 

The action of the court in this behalf is based upon the 
allegations of the bill respecting the sale by Fitz Simons 
and Meehan, Trustees, to Tait and Omwake. As has ap¬ 
peared, this sale was made by deed of May 24, 1900, after the 
property had been subdivided, and was of certain specified 
blocks and lots according to the subdivision, and a small 
parcel of the property which did not receive a lot and block 
designation (Kec., 159-160). Although the consideration 
named in the deed is $10, it is conceded that the purchase 
price was $20,000, of which $1,500 was paid by Tait and 
Omwake in cash. 

As respects the remainder of the purchase money, $18,500, 
Tait and Omwake gave a deed of trust to secure the notes 
representing this amount, being seven in number, as fol¬ 
lows: One for $1,500, five for $3,000 each, and one for 
$2,000, payable respectively from one to seven years after 
date (Rec., 163). The first of these notes was paid, but 
when the second, being the first of the $3,000 notes, became 
due, a curtail of $700 was accepted by Fitz Simons and 
Meehan, and payment of the remainder, $2,300, was ex¬ 
tended for one year, namely, until May 24, 1909 (Rec., 32, 
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fol. 59; Rec., 36, fol. 68). The original bill was filed April 
12, 1909, approximately six weeks before the time of ex¬ 
tension had expired, and the result of the filing of the bill 
was, of course, to arrest the matter at the date of filing. 

Respecting this transaction the allegations of the bill are 
as follows: 

Tait, the holder of a 1/57 interest in the syndi¬ 
cate, is a real-estate operator, and acting in conjunc¬ 
tion with his partner Omwake, conceived a plan to 
acquire the property of the syndicate. To this end, 
Tait interested at least one of the two trustees then 
controlling the property (being Fitz Simons and 
Meehan), and through said trustee induced and 
brought about the sale of the property to Tait and 
Omwake at a figure far below the real value of the 
property, namely, the sum of $20,000. In order 
further to lessen their liability, it was agreed between 
Tait and Omwake and Fitz Simons and Meehan, 
Trustees, that the property should be sold to the 
former on terms of $1,500 down, the remainder to 
be deferred over a period of 7 years. Pursuant to 
this agreement, which had for its object the sale of 
the property at a price which would net its promoters 
a large return, without risk, the property was sold 
by the trustees to Tait and Omwake on the terms 
mentioned. This agreement was the result of col¬ 
lusion between Tait and Omwake and either both or 
one of the syndicate trustees, and was for the purpose 
of enabling Tait and Omwake to pay for the property 
out of sales thereof. Owing to financial depression, 
sale of the lots did not proceed as rapidly as antici¬ 
pated, and in further pursuance of the scheme to 
enable the property to be sold to the large profit and 
no risk of the projectors of the scheme, when the 
notes for deferred purchase money fell due, thev 
were extended by Fitz Simons and Meehan, who, in 
that behalf, acted without consultation with or refer¬ 
ence to the wishes of the syndicate members, and 
continued so to act, to the injury and prejudice of 
such members and in violation of their duties as trus¬ 
tees (Paragraph 10, Rec., 18-19). 

10a 
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These allegations of the bill, so far as they relate to fraud, 
collusion, or any impropriety in the premises, are specifi¬ 
cally denied by the defendants concerned, namely, Tait and 
Omwake (Rec., 2-3), Fitz Simons (Rec., 27-8), and Mee¬ 
han (Rec., 33), in their respective answers; and, as will be 
seen by a reference to their respective answers, Fitz Simons 
(Rec., 28, fol. 52), and Meehan (Rec., 33, fol. 62-3), 
specifically state that the time for payment allowed Tait 
and Omwake in the beginning, was so allowed because they 
w T ould purchase on no other terms, and nine-tenths of the 
shareholders in the syndicate were continually urging a 
sale on any terms that would avoid the payment of taxes, 
and bring in some returns; and that the extension granted 
Tait and Omwake in the premises was granted for the same 
reason. 

There is not one word in the record to support the alle¬ 
gations of the bill in relation to this matter, and those alle¬ 
gations cannot fairly be characterized as other than simply 
reckless. 

Fitz Simons’ account of it is as follows: The property 
had been subdivided into about 222 lots, of 2,000 square 
feet, more or less, and these lots were put on sale at 25 cents 
per square foot. This was in May, 1897. The trustees 
saw one Yoder, a real-estate man, and he said that if the 
trustees would pay for the advertisement, to an extent of 
about $100 or $150, he thought he could sell the lots. The 
trustees did not have the money and gave their notes as 
trustees, and Yoder attempted to seH the lots, and finally 
abandoned effort, so the trustees let the matter run along 
and paid the notes (Rec,, 92-3). Afterwards Brunemer 
offered to take the property and try to sell it, but from the 
experience of the trustees with such men as Yoder, Early, 
and Hill, they thought Brunemer was not adapted to the 
business as a real-estate man, and Fitz Simons told Brune¬ 
mer that they would better try to sell it out as a whole; 
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that is why they declined to attempt to sell it in lots. Fitz 
Simons thought that Brunemer agreed with him, and 
Brunemer, on many occasions, called and said that they 
ought to make an effort to get rid of the property some way 
or other, that he was willing to take a reduction in the price 
and take a loss on it; he got tired of carrying it; it was so 
with seventy per cent of the shareholders (Rec., 93, fol. 
185). 

As respects the Tait and Omwake transaction, the dealings 
were with both. Tait was one of the shareholders in the 
syndicate. The shareholders had urged upon the trustees 
to sell the property, they got tired of paying assessments; 
they were anxious to get their money out of the property, 
and the trustees were anxious to pay it to them (Rec., 93-94, 
fol. 186). The price to Tait and Omwake was $20,000, 
$1,500 down, the remainder represented by notes. One 
note, for $1,500, was paid, and one curtailed at $700 (Rec., 
94, fol 187). There was no understanding or agreement 
in the beginning that if the lots did not sell there would be 
a deferment in the payment of the deferred purchase money 
(Rec., 94, fol. 186). As respects the time of negotiations 
before the trustees made the transfer, they had been to see 
Tait several times in relation to the property, and tried to 
get him to sell it in lots. It was, perhaps, ten years between 
the first negotiations with Tait and the conclusion of the 
negotiations. Tait, who had an adjoining subdivision, 
agreed that, as soon as he got rid of his, he would take up 
the subdivision of the property of the syndicate. It was 
after Tait had disposed of his subdivision that the property 
was sold to him (Rec., 94, fol. 188). 

It is not the fact that any of the shareholders expressed 
dissatisfaction at the price, $20,000; on the contrary, they 
approved it; nobody complained of it, while others approved 
it. Davenport approved it. And it is not the fact that 
White, or Brunemer, expressed to Fitz Simons dissatisfaction 
with the sale and the fact that the trustees had extended 
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the time because the lots became slow of sale (Rec., 95, fol. 
189); and it is not a fact that the extension of the time for 
payment of the balance of the purchase money was because 
the lots were slow in selling; Tait was not in a position to 
meet the notes; he had made an investment out of the city, 
and was short of money (Rec., 94, fol. 188). 

In the sale to Tait and Omwake neither of the trustees 
derived any profit or advantage of any kind, and neithei 
has the slightest expectation, express or implied, of receiving 
any profit or advantage therefrom. The trustees were in¬ 
duced to make the sale to Tait and Omwake by complaints 
almost daily received from the shareholders that they were 
unable to meet their assessment for taxes, and at times when 
they were unable to meet the taxes Fitz Simons advanced 
the money, and at times borrowed it, and then collected it 
as it was convenient for the shareholders to pay. In a word, 
the hopes of the syndicate failed of realization, the property 
became a burden, and the shareholders wanted to be re¬ 
lieved of the property, and of carrying it, and the expense 
(Rec., 101, fol. 203). 

Meehan’s account of the matter is as follows: Fitz Simons 
told Meehan that he, Fitz Simons, thought that they had a 
purchaser for the property in Tait, Omwake and Company, 
and that they could go over and see them, which Fitz Simons 
and Meehan did. Tait and Omwake offered $18,000. Mee¬ 
han made the point that there were nearly 19 acres, and it 
was worth at least $19,000, and after consideration Tait and 
Omwake offered to give $19,000. The trustees asked for 
$21,000. and after Tait and Omw r ake offered the $19,000, 
they insisted that that was their highest bid. Fitz Simons 
and Meehan withdrew and held a private consultation, in 
which they agreed between themselves that not less than 
$20,000 would buy the property. Returning, they so in¬ 
formed Tait and Omwake, who at first refused, but after 
considerable discussion they, in turn, held a private consul¬ 
tation and agreed to give the $20,000, $1,500 in cash, and 
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the remainder on time, $1,500 at the end of one year and 
six months, and $3,000 a year after that until paid, with the 
exception of the last year, when the payment was to be 
$2,000, all with interest at 5% until paid (Rec., 209-210, 
fols. 421-422). 

The transaction was in behalf of all the shareholders; 
Meehan had not a particle of benefit from the sale other 
than such as attached to his interest in the syndicate, and 
has not any prospective interest in the property, or anything 
to come out of it through the handling of it by Tait and 
Omwake; and neither he nor Fitz Simons paid any commis¬ 
sion in making the sale (Rec., 210, fol.- 422). 

As respects the extension of the deferred payments, the 
facts are these: The reason the trustees agreed to the long 
payments was because they were very anxious to sell the 
property—they had heard so much of it and tried so long 
to sell it at any price, taking men out to see it, and talking 
to real-estate men here. About a year or two after Meehan 
was elected trustee he even called on Brunemer and urged 
him to sell the proi>erty. Brunemer said he would try to 
do so, would be glad to do so, but was going away and after 
he got back would see what he could do. Brunemer did 
come back, but never came to see Meehan and never tried 
to sell the property so far as Meehan knew. The only bona 
fide proposition they got on the property was that of Tait 
and Omwake, which the trustees accepted because they did 
not have any more money and wanted to sell the property, 
and they thought it the best proposition they could get; in 
fact it was the only bona fide proposition, and for that 
reason the trustees gave the time, taking a trust on the 
property as security. There was one payment which fell 
due, and Tait said he had been in business in Texas, and 
was unsuccessful, and all he could pay was $700, and the 
trustee agreed to take that, Tait to pay up all interest, which 
he did, and the trustees extended the note at 6 per cent, 
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instead of 5 per cent interest (Rec., 210-211, fol. 423-424). 

Meehan met Brunemer in January, 1908, on the street, 
and in a very short conversation Brunemer said to Meehan 
that the property was sold too cheap, to which Meehan re¬ 
plied that if he, Brunemer, thought so, he, Meehan, was 
verv certain that Brunemer could buv it back from Tait and 
Omwake for the very price they paid for it; that they would 
be very glad to get rid of it, perhaps (Rec., 211, fol. 425). 
Meehan does not know that Brunemer had offered to take 
the property for sale. He thinks Fitz Simons did speak to 
him about that, and he was perfectly willing that Brunemer 
should sell it, as he was willing that anybody should sell it 
(Rec., 220, fol. 444). 

And this is Brunemer’s storv: 

He cannot tell exactly the time, but he and Fitz Simons 
talked the matter of a sale over perhaps several times before 
the sale to Tait and Omwake. The substance of their con¬ 
versation was that Brunemer, being in the real-estate busi¬ 
ness, proposed to take the property for sale, to advertise and 
sell it, to do whatever was necessary in the way of an agency 
for the property to sell it, to put a man out there, or to ad¬ 
vertise it in every, way, and to put it on sale, and to try to 
work it off (Rec., 63, fols. 121-122). Fitz Simons did not 
decline to permit Brunemer to go and find a purchaser; he 
supposed Fitz Simons would have accepted if Brunemer 
had brought a purchaser for the whole property; Fitz 
Simons proposed “to sell the whole syndicate in one bunch” 
(Rec., 64, fol. 124). 

Brunemer was not satisfied with the sale at $20,000, was 
not consulted relative to the extension of time of payments 
of the deferred purchase money, nothing was said in regard 
to the extension of time, and was not willing for any ex¬ 
tension (Rec., 64-65, fol. 125). He supposes that in ac¬ 
cepting money in payment for his interest in the sale he 
accepted the trustees’ terms of sale—recognized it because 
he thought there was no other way out of it. Prior to the 
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time that he received payment for his interest he was aware 
that the trustees had actually made the sale to Tait and 
Omwake, but did not know the terms, would not have as¬ 
sented to the terms (Rec., 65-66, fols. 126-127). He was 
dissatisfied with the sale and talked about it to Driver, 
whose answer was that he did not want anything to do with 
it, that he was glad to get out of it in any shape (Rec., 66, 
fols. 127-128). 

The extent to which Brunemer was engaged in the real- 
estate business is thus stated by Fitz Simons: Brunemer “was 
a partner of Catts & Company, an incorporated concern 
there. Mr. Brunemer had a desk there, and he was orna¬ 
mental in the place I was told” (Rec., 93, fol. 186). 

The appellants severally testified to their approval of the 
Tait and Omwake transaction, and in addition to what is 
hereinabove set forth, the only other testimony on the sub¬ 
ject in the record is the letter of Davenport to Fitz Simons 
of June 1, 1906 (Rec., 115, fol. 228), acknowledging his 
share in the first distribution of the purchase money (Rec., 
84), as follows: 

“Your welcome letter with check is at hand for 
$117.50. Of course, 1 am glad the property has been 
sold, and I think at a fair price considering the situa¬ 
tion. Congratulations are in order.” 

As respects the power and right of the appellants Fitz 
Simons and Meehan under the terms and provisions of the 
trust in which they held the property in question, there can 
seem to be no possible doubt that they had the right to grant 
the extension complained of, and there is absolutely nothing 
in the testimony indicating that the extension was un¬ 
wisely granted. It will be observed that in this particular 
the bill, in apt consistency with its wholly indefensible un¬ 
restraint and recklessness in the sweeping grave and utterly 
unsupported charges of fraud, misrepresentation, and coliu- 
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si on, charges that all of the notes for the deferred payments 
were extended, whereas, as is seen, the payment of but part 
of one of them was extended, and that at an increased rate 
of interest, and the bill was filed before either the extension 
of that payment had expired, or any other of the notes had 
become due. It results that by its decree the court has put 
upon the appellants Fitz Simons and Meehan the stigma 
of condemnation and of removal from a position of trust 
and confidence, to their humiliation and degradation, solely 
because of an act having relation to a single matter unex¬ 
pectedly arising in the course of their duties, and concern¬ 
ing which they acted within their clear power and discre¬ 
tion, with manifest judgment, and with unquestionable and 
unimpeachable integrity. 

With the utmost deference to the court below, counsel 
are constrained to say that the provision of the decree re¬ 
moving these appellants from their trust can provoke no 
other sensations than those of surprise and shock. 

10. The court erred in decreeing that counsel for com¬ 
plainants are entitled to be paid for their services in the 
cause, out of any fund arising or created therein. The pro¬ 
vision of the decree in this respect is on the assumption that 
the suit is in behalf of all the original subscribers to the 10 
shares in the new syndicate paying cash therefor, and their 
successors in title, which, as above shown, is not the case. 
If, as the fact is, the suit stands only for the indemnifica¬ 
tion of the complainants Brunemer and Park, on account 
of one share each, it is not perceived why these complainants 
should not pay their own counsel. 

11. The matter treated by this assignment, namely, refer¬ 
ence to the auditor, does not call for specific treatment, 
seeing that it is bound in with the rest of the decree in such 
manner that it is proper only on the assumption that the 
decree is to stand, in which unexpected event it may not be 
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open to criticism as matter of judicial administration in 
the premises. 

12. The assignments that the court erred in granting the 
complainants any relief in the premises, and in not dismiss¬ 
ing the bill on its merits, may be left for vindication to 
what is hereinbefore said in consideration of the other errors 
assigned. 

1 

! 

Conclusion. 

Consideration of the foregoing brief and argument (which 
are designedly of excessive fullness, in order that the court, 
as it is confidently felt, may have before it the case in its 
entirety, without the necessity of resort to the printed rec¬ 
ord, except for purposes of verification of the matters set 
forth and treated), justifies and compels the following un¬ 
assailable deductions and conclusions: 

1. The charges of fraud, misrepresentation, and collusion 
so freely and recklessly made by the bill are not only wholly 
unsupported by the testimony, but also are, in the light of 
the testimony, scandalous; and the non-essential allegations 
of the bill, such as those respecting the acquaintance of cer¬ 
tain of the defendants with employees of the Government, 
and the regard in which the latter held those defendants in 
respect of uprightness, integrity, and “good judgment as to 
real-estate values in the District of Columbiathe alleged 
practice at the time of the transaction sought to be im¬ 
pugned “for real estate to be incumbered to the extent of 
two-thirds of the price for which it had been sold;” the 
free use of such words as “bogus” and “fictitious;” and the 
redundancy of insinuation in respect of the unsuspicious 
nature of the complainants, on the one part, and of the 
cunning, design, and corrupt nature and conduct of the ap¬ 
pellants, on the other, are of a piece with the conception, 
scheme, and language of the bill in general, and in happy 
accord therewith. 

11a 
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2. Manifestly the bill and the suit instituted by it were 
not the result of promptings of complainants smarting under 
a sense of wrong, real or imaginary, but the conception and 
work of utter strangers in interest. 

3. Upon the showing hereinbefore made (ante, 3f),/ 
and the attendant considerations, the bill should have been 
dismissed upon the ground of laches. 

4. No one of the grave and scandalous charges made 
against the appellants by the bill is supported by the testi¬ 
mony, and there is no credible word falling from any wit¬ 
ness tending to show any act of impropriety on the part of 
any one of the appellants in the premises. 

5. The decree of the court below—undoubtedly due to 
the “admired disorder” of the record and the almost un¬ 
avoidable inability of the court to get a true apprehension 
of it in manuscript form, especially in view of the bewilder¬ 
ing number and confusing presentation of the exhibits, 
many of which are not printed in full—is, be it said with 
the greatest deference, the result rather of the atmosphere 
of insinuation, distortion, and abuse in which the case, in 
the manner of its make-up and presentation, was enveloped, 
than of such consideration as the engrossing duties of a 
judge sometimes, of necessity, deny to a case, and is accord¬ 
ingly unsustainable by the more careful apprehension ob¬ 
tainable from a study of the printed record, and the more 
deliberate consideration rendered possible by the assembling 
of the record in the form now presented. In illustration: 
By the seventh paragraph of the decree the extension of time 
granted by Fitz Simons and Meehan to Tait and Omwake 
“within which to pay the balance due on account of de¬ 
ferred purchase money notes” is set aside, and the substi¬ 
tuted trustees are directed to make demand on Tait and 
Omwake that they pay within 60 days the amount due on 
account of said notes. The fact is, as has already appeared, 
that the extension thus set aside applied to only one note; 
that that extension would have expired of itself within 
six weeks sifter the filing of the bill, sind that at the date of 
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the decree, two of the notes had not yet matured, and the 
filing of the bill arrested the whole Tait and Omwake matter 
as of the day of its filing. Surely, had the court below ap¬ 
prehended this situation, it would never have made a decree 
. setting aside an extension already expired, nor would it 
have recited the extension as affecting all, instead of but one, 
of the notes, nor would it have decreed Tait and Omwake 
practically forthwith to pay notes aggregating $5,000, be¬ 
sides interest, not yet due. 

0. The record wholly fails to establish any ground or 
matter upon or in respect of which there should be any 
decree against the appellants, or any of them, in the prem¬ 
ises. 


For the considerations presented, it is earnestly and con¬ 
fidently submitted that the decree of the court below should 
be reversed in its entirety, and the cause remanded with 
directions that the bill be dismissed. 

Respectfully submitted, 

HENRY E. DAVIS, 
SIMON LYON, 

R. B. H. LYON, 

Solicitors for Appellants. 
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IN THE 


(Sourt of Appeals, Htstrirt of (Mambia 


January Term, 1913 . 


No. 2414. 


George \V. Driver, ct al., Appellants, 

vs. 

James H. Brunemer, et al. 


BRIEF FOR APPELLANTS ON RE-ARGUMENT. 


This cause was argued and submitted at the October term. 
1912, and it has been ordered that the submission of the 
cause be set aside and that it be placed upon the calendar 
and reassigned for argument on four propositions, which 
are treated in their order. 
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The first proposition is as follows: 

1. Is the suit to be regarded as one by the plaintiffs to 
recover their proportion of the profits made by the resale 
of the land to the second syndicate; or is it one to settle the 
affairs of the second syndicate by making the parties profit¬ 
ing thereby account to the Trustees for the profits made on 
the resale of the land to the said second syndicate, and 
distribute same among all of the subscribers of said syndi¬ 
cate entitled thereto? In either event are the necessary 
parties before the Court? 

a. The bill professes to have been filed by the complain¬ 
ants in behalf of themselves and all the other members of 
the second syndicate similarly situated as beneficiaries under 
the syndicate agreement (Rec., 11, fol. 20); and as re¬ 
spects an accounting, the prayer (sixth) is that the de¬ 
fendants FitzSimons, Keleher, Driver, and Meehan, who 
were members of both the first and second syndicates, and 
Tait and Omwake, who were members of the second syndi¬ 
cate only, be required to account to the complainants and 
all others similarly situated for the amount due by the said 
defendants on account of the matters and things in the bill 
set forth (Rec., 20, fol. 37). 

As this prayer is for an accounting by specific defendants 
directly to the complainants and those in similar situation, 
and not to the Trustees of the second syndicate; as some of 
the defendants were members of both the first and second 
syndicates, some of them members of the second syndicate 
only, and one of them, Cable, a purchaser and holder of the 
interest of a former member of the first syndicate; as the 
prayer for an accounting is against four defendants who 
were members of both the first and second syndicates, and 
two defendants who were members of the second syndicate 
only; as two of the complainants (Park and Mrs. Park), 
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are the holders of shares obtained by original subscription 
to the second syndicate, two of the complainants (White 
and Mrs. Davenport), are the holders of shares acquired 
after the formation of the second syndicate from the holders 
of the said shares by reason of their membership in the first 
syndicate, and one of them (Brunemer) the holder of shares 
acquired partly in the same manner as those held by White 
and Mrs. Davenport and partly by original subscription to 
the second syndicate (see original brief for appellants, page 
44) ; and as, notwithstanding the invitation of the bill, no 
other persons than the complainants came into the suit with 
them, it is submitted that it is impossible to classify the 
suit, if at all, otherwise than as in the original brief for 
appellants (pages 68-70), namely, as a suit by a few mem¬ 
bers of the second syndicate of one class (that is, the class 
of those who were members of the second syndicate only 
and hold their interest by virtue of being such members), 
against a few other members of the second syndicate of 
another class (that is, the class of those who, in addition to 
being members of the second syndicate, were members also 
of the first, and who, by reason of their membership of the 
first, are claimed to have acquired a benefit through the 
formation of the second syndicate, as against those who 
were members of the latter syndicate only). 

But even this classification would be inaccurate, seeing 
that the accounting prayed for is against not only members 
of the syndicate of the latter class but also against two 
members of the syndicate of the former class, namely, Tait 
and Omwake, against whom relief is prayed, not because of 
any profit supposed to have been realized by them through 
the re-syndication, but because of an alleged fraudulent 
confederation and conspiracy by them with the trustees hold¬ 
ing title to the syndicate property (Bill, par. 10, Rec., 18- 
19). 
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The situation thus disclosed makes it in effect impos¬ 
sible to classify the suit and should lead to a dismissal 
of the bill. 

b. On whatever hypothesis respecting the character of 
the suit, the necessary parties are not before the court. 

This is believed to be sufficiently treated in the original 
brief for appellants under title A, sub-title “3. State of the 
Pleadings” (page 15), and title B, sub-title “2. In the state 
of the pleadings there should have been no decree” (page 
45). 

The second proposition submitted for re-argument is as 
follows : 

2. Did Theodore Davenport as one of the first syndicate 
receive his share in the second syndicate as a part of the 
profit of the sale to the second syndicate? Did he receive 
his proportion of the amount of cash subscriptions to the 
second syndicate, by credits upon assessments made on his 
shares? If so is Jennie Davenport, as his assignee, entitled 
to have the contract for the purchase of said shares rescinded 
or to recover any part of the profit realized in said sale? 

Davenport was a member of the first syndicate, and, on 
the organization of the second, took his place exactly as 
did the appellants Driver, FitzSimons and Meehan, receiv¬ 
ing 5% shares in the second syndicate in substitution for 
his one-eighth interest in the first. (Rec., 116, fol. 230, 
and passim). Like the other members of the first syndicate, 
he received his proportion of the amount of cash subscrip¬ 
tions to the second syndicate by credit upon the first assess¬ 
ment made on him after the formation of the second syndi¬ 
cate (Exhibit FitzSimons A-9, Rec., 108, fol. 215; Rec., 
116-7, fol. 232) ; and he received and gratefully acknowl- 



edged his share in the first distribution of the purchase 
money of the property on its sale to Tait and Omwake 
(Rec., 115, fol. 228, erroneously cited on page 79 of the 
original brief for appellants as “Rec. 84.“). 

Mrs. Davenport received the shares from her husband 
through “the transfer of a debt that [he] owed her“ (Rec., 
112, fol. 223), in December, 1906 (Rec., 118, fol. 234), 
long after the sale of the property to Tait and Omwake, 
which was on May 1, 1906 (Rec., 18, fol. 34). On no 
principle, therefore, is Mrs. Davenport entitled to have the 
contract for the purchase of her husband’s shares rescinded 
or to recover anything in the premises. 

The third proposition submitted for re-argument is as 
follows : 

3. What is the foundation in the bill for the sixth para¬ 
graph of the decree rescinding the contract by which White, 
Brunemer and Jennie Davenport acquired their shares in the 
second syndicate and for the recovery by them of the pur¬ 
chase price of the same from defendants Driver, FitzSimons 
and Meehan? Is the said paragraph of the decree incon¬ 
sistent with paragraph 3 awarding recovery against said 
defendants for the profits made on the sale to the second 
syndicate ? 

a. The first question here put is dealt with in the original 
brief for appellants (page 46-8), and in the original brief 
for appellees (pages 42-3). 

What is stated in the brief for appellants is in no par¬ 
ticular met by what is stated in the brief for appellees. The 
statement of the latter brief is as follows: 

“Objection is made also by appellants to any relief 
being given to those shares, held by Brunemer (as to 
2V ?>), White and Jennie Davenport, which were pur- 
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chased subsequent to organization of the second syndi¬ 
cate. On this point it is respectfully submitted that 
the certificates themselves constitute a continuing false 
representation that made liable all the members of the 
syndicate of eight who had necessarily knowledge 
of the fact that the statement contained in the syndicate 
certificates that the land had cost 40,000 was false. 
When they floated certificates with such false represen¬ 
tations contained in them, they were jointly and sever¬ 
ally liable to any and all persons who might buy the 
shares in the open market with this false representa¬ 
tion contained on their face. 

p 
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“The relief to which they are entitled, it is respect¬ 
fully submitted, is that either of holding the certificates 
after they obtain knowledge of the fraud perpetrated 
or of electing to rescind the transaction and holding all 
persons who were liable. White and Brunemers later- 
acquired shares were bought under the influence also 
of the original false representation. The fact that 
Jennie Davenport is wife of one of the original eight 
does not alter her rights." 

V , 

The certificates here referred to were of the form Ex¬ 
hibit Brunemer A-l (Rec., 138, fol. 276), in which the al¬ 
leged false statement is in the expression (Rec., 139, fol. 
277), “This property has been purchased for $40,000.” 

(1) Literally this statement is true, and the real decep¬ 
tion conceived by complainants in the premises was in the 
concealment of the fact that the property was purchased 
for the sum named from some members of the purchasing 
syndicate who were profiting in the transaction. But this is 
beside the point, the fact being that the certificates truly 
state the valuation of the property on the basis on which the 
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second syndicate was formed, and invite participation in the 
syndicate on the basis of that valuation. It was open to 
any intending subscriber to the new syndicate to ascertain 
for himself whether his investment on the terms named 
would be wise or otherwise, and he can not be heard to 
complain of his own lack of prudence and judgment in 
dealing with the property at the valuation fixed. 

(2) The certificates in question were not “floated” by 
appellants, but were signed by the appellant FitzSimons 
and his associate Keleher, as trustees of the second syndi¬ 
cate, and there is no evidence whatever that any of the ap¬ 
pellants had any part whatever in procuring any of the 
complainants to acquire any of the certificates under con¬ 
sideration, that is to say, certificates purchased after the 
formation of the second syndicate from those who held 
them in succession to rights acquired under the first syndi¬ 
cate. 


(3) The statement that “White and Brunemer’s later- 
acquired shares were bought under the influence of the 
original false representation” is without a particle of sup¬ 
port in the record. 

(4) It not appearing that any of the holders of such 
certificates was induced to obtain the same by anything 
emanating from the appellants, the redress, if any, which 
such holders may have is against their vendors, and their 
vendors only. 

It is submitted that, apart from every other considera¬ 
tion, this matter is effectively disposed of by what is set 
forth in the original brief for appellants at the pages cited 
and especially as follows (pages 47-8) : 
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“As neither the bill nor the testimony points to any, 
the slightest, act of the appellants, or anyone of them, 
in relation to the acquirement by the complainants 
White and Brunemer, or either, of the shares in the 
paragraph (sixth) of the decree to which this assign¬ 
ment applies; and as the complainant Mrs. Davenport 
is the holder of shares acquired from her husband, a 
member of the original syndicate of 8, who in turn 
had acquired them by reason of his relation to that 
syndicate, neither the said paragraph nor any provision 
thereof is proper; and, moreover, neither the scheme of 
the bill nor any prayer thereof has any, the slightest, 
reference to a rescission of the purchases of the said 
defendants White, Brunemer, and Davenport; where¬ 
fore any provision in the decree on that subject is un¬ 
called for, and on every principle of jurisprudence and 
procedure insupportable.” 

b. Answering the second question of the proposition 
under immediate treatment, there does not appear to be any 
inconsistency between paragraphs 3 and 6 of the decree of 
the court below. 

Paragraph 6 of the decree rescinds the contracts whereby 
the complainants White, Brunemer and Davenport acquired 
shares in the second syndicate from or through members 
of the first syndicate, and directs an ascertainment by the 
auditor of that court of the amounts paid by those com¬ 
plainants on account of the purchase of such shares, to¬ 
gether with any sums paid by them since their original pur¬ 
chases thereof, and any sums received by them on account 
of dividends on those shares, with an allowance of simple 
interest on whatever amounts may be found by the auditor 
as balances in favor of the said complainants. The effect 
of this is to divest the title of each of the said complain¬ 
ants to the shares bought by them respectively from mem- 
l>ers of the first syndicate, and in effect to cancel the same. 

Paragraph 3 of the decree, on the other hand, has refer- 
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ence to the shares of Jhe complainants in the second syndi¬ 
cate acquired of or from original purchasers of the ten 
shares for which cash was paid by subscribers to the second 
syndicate, and adjudges the appellants indebted to the sub¬ 
stituted trustees of the second syndicate for the complain¬ 
ants in respect of such shares, and such shares only. 

The fourth proposition submitted for re-argument is as 
follows: 

4. What is the foundation in the pleadings or the evi¬ 
dence for clause “C” of paragraph 7 of the decree, which 
relates to the demand of Tait and Omwake of the sum of 
$1,800 and the application to be made thereof? 

There is absolutely no foundation in either the pleadings 
or the evidence for this provision of the decree, but by 
stipulation of counsel (not in the record), execution of the 
provisions of the 7th paragraph of the decree has been 
acquiesced in, with a saving of all rights of the appellants 
respecting the other provisions of the decree and the main 
questions involved: wherefore the provision under consid¬ 
eration, namely, that of clause “C’ of paragraph 7 of the 
decree, is now to be noted only as indicative of the manifest 
error of the decree as a whole and in detail, and of how 
far afield the court below went in treating and disposing 
of the case. 

Respectfully submitted, 

Henry E. Davis, 

Simon Lyon, 

R. B. H. Lyon, 
Solicitors for Appellants. 






